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I. QUALIFICATIONS

I am a fisheries ecologist with a research emphasis on fish predation and fisheries
management. I have 41 years of experience working on fish issues from the East Coast to the
West Coast. I have studied and worked on striped bass in Corurecticut and South Carolina.

A. Education:

B. S. : Wildlife Management-University of Connect icut- 19 64
M. S. : Fisheries Management-University of Connecticut- 1 968
Ph.D. : V/ildlife Biology (Fishery Science Option)-Virginia T ech- 197 6

B. Professional Recognition:

Certified Fisheries Scientist. American Fisheries Society I97 2-Present
Associate and Member of the American Institute of Fishery Research Biologists 1974-2000
Fellow of the American lnstitute of Fishery Research Biologists 2000-2005
Emeritus Fellow of the American Institute of Fishery Research Biologists 2005-Present
Numerous research, service and teaching awards at the University of Idaho
Alumni Association Award for Faculty Excellence, University of ldaho-1993,1999,2007
Award of Excellence, Idaho Chapter American Fisheries Society-1995
Lifetime Achievement Award, Idaho Chapter American Fisheries Society-2003
Award of Excellence-Fisheries Management S ection, American Fisheries S ociety-2 009

C. Academic Positions:

Assistant Professor, College of Forestry, Wildlife and Range Sciences, University of Idaho,
Department of Fishery Resources, 1975-1978.

Associate Professor, College of Forestry,'Wildlife and Range Sciences, University of Idaho,
Department of Fishery Resources, 1978-\984.

Professor, College of Forestry, V/ildlife and Range Sciences, University of ldaho, Department of
Fishery Resources, 1984-June 2003

Professor Emeritus, College of Natural Resources, University of ldaho, Department of Fishery
Resources, June 2003 -Present
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D. Additional Experiences

Research Associate-Savannah River Ecology Laboratory, University of Georgia, Aiken, S.C.
District Biologist-West Virginia Department of Natural Resources, Point Pleasant, V/.V.
Numerous consulting projects-state agencies , ffibal, and private companies.

E. Refereed Publications:

Bennett, D.H., J.W. Gibbons, and J.C. Franson. 1970. Terrestrial activity in aquatic turtles.
Ecology al@): 738-740.

Bennett, D.H., 1971. Preliminary examination of body temperatures of largemouth bass
(Micropterus salmoides) from an artificially heated reservoir. Arch. Hydrobiol. 68 (3): 376-
381.

Bennett, D.H. T972. Notes on the terrestrial wintering of mud hrrtles (Kinosternon subrubrum).
Herpetologica 28(3): 245-247 .

Bennett, D.H. and J.W. Gibbons. 1972. Food of largemouth bass (Micropterus salmoides) from
a South Carolina reservoir receiving heated effluent. Transactions of the American Fisheries
Societyl0l (4): 650-65a.

Gibbons, J.V/. and D.H. Bennett. I974. Determination of Aluran terrestrial activity pattems by
a drift fence method. Copeia l: 237-243.

Bennett, D.H. andJ.W. Gibbons. 1975. Reproductive cycles of largemouthbass (Micropterus
salmoides) in a cooling reservoir. Transactions of the American Fisheries Society 10a(1):
77-82.

Raleigh, R.F., D.H. Bennett, L.O. Mohn, and O.E. Maughan. 1978. Changes in fish stocks after
a major fish kill in the Clinch River near St. Paul, Virginia. American Midland Naturalist
99(1): 1-9.

Gibbons, J.W., D.H. Bennett, J.V/. Esche, and T. Humphrey. 1978. Body condition of
largemouth bass from a reservoir receiving thermal effluent. Nature 274: 470-47I.

Bennett, D.H., E.L. Hampton, and R.T. Lackey. 1978. Current and future state f,rsheries
management objectives: Implications for future management. FISHERIES, Bulletin of the
American Fisheries Society 3(1): 10-14.

Gibbons, J.'W., G. Keaton, J.P. Schubauer, J.L. Greene, D.H. Bennett, J.R. McAuliffe, and R.R.
Sharitz. 1979. Unusual population size structure in freshwater hrrtles on barrier islands.
Georgia Journal of Science 37: 155-159.
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Bennett, D.H. 1979. Behavioral thermoregulation of largemouth bass (AtÍicropterus salmoides)
in a reservoir receiving thermal effluent. Arch Hydrobiol. 86(2): 192-203.

Goodyear, C.P. and D.H. Benneht. 1.979. Sun compass orientation of immature bluegill,
Lepomis macrochirus. Transactions of the American Fisheries Society 108(6): 555-559.

'Wydoski, R.W. and D.H. Bennett. 1981. Forage species in lakes and reservoirs of the western
Ünited States. Transactions of theAmericanFisheries Society II0 764-771.

McAuliffe, J.R. and D.H. Bennett. 1983. Observations on the spawning habits of the yellowfin
shiner, Notropis lutipinnis (Jordan and Brayton). Journal of the Elisha Scientific Society
97(3): 200-203.

Bennett, D.H. 1983. A new organizational concept in AFS. FISHERIES, Bulletin of the
American Fisheries Society 9: 30.

8u11, E.L., R. Wallace, and D.H. Bennett. 1984. A long term marking technique on long-toed
salamanders. Herp Review 14: 81-82.

Bennett, D.H., O.E. Maughan, and D.B. Jester, Jr. 1985. Generalized model for predicting
spawning success of fishes in reservoirs with fluctuating water levels. North American
Joumal of Fisheries Management 5: 12-20.

Bennett, D.H., L.K. Dunsmoor, R.L. Rohrer, and B.E. Rieman. 1987. Mortality of tournament-
caught bass in Idaho lakes and reservoirs. Califomia Fish and Game 75(1): 20-26.

Bennett, D.H. and T.J. McArthur. 1990. Predicting success of walleye stocking programs in the
United States and Canada. FISHERIES, Bulletin of the American Fisheries Society 15: 19-
23.

Underwood, T.J. and D.H. Benn ett. 1992. Effects of fluctuating flows on the population
dynamics of rainbow trout of the Spokane River of Idaho. Northwest Science 66: 26I-268.

Garrett, J.W. and D.H. Bennett. 1995. Seasonal movements of brown trout relative to
temperature in a coolwater reservoir. North American Journal of Fisheries Management
ls(2): 480-487.

Chipps, S.R. and D.H. Bennett. 1996. Comparison of net mesh sizes for estimating abundance
of the opossum shrimp Mysß relicta from vertical hauls. North American Joumal of
Fisheries Management 16: 689-692.

Garrett, J.W. and D.H. Bennett. 1996. Evaluation of fine sediment intrusion into Whitlock-
Vibert boxes. North American Journal of Fisheries Management 16: 448-452.
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McMahon, T.E. and D.H. Bennett. 1996. Walleye and northern pike: Boost or bane to
Northwest fisheries? FISHERIES, Bulletin of the American Fisheries Society 2l(8): 6-13.

Chipps, S.R., D.H. flsnnett, and T.J. Dresser, Jr. 1997. Pattems of fish abundance with a dredge
disposal island: Implications for fish habitat enhancement in a large reservoir. North
American Joumal of Fisheries Management 17: 378-386.

Bennett, D.H.1997. Food abundance linked to survival of downstream migrating f,rsh. Hydro-
Review 16 (7): 87-88.

Connor, W.P., H.L. Burge, and D.H. Bennett. 1998. Detection of pit-tagged subyearling
Chinook salmon at a Snake River Dam: Implications of summer flow augmentation. North
American Journal of Fisheries Management 18(3): 530-536.

Garrett, J.W., D.H. Bennett, F.O. Frost, and R. Thwow. 1998. Enhanced incubation success for
kokanee spawning in groundwater upwelling sites in a small Idaho stream. North American
Joumal of Fisheries Management 18(4): 925-930.

Chipps, S.R. and D.H. Bennett. 2000. Zooplanktivory and nutrient regeneration by invertebrate
(Mysß relicta) and vertebrate (Oncorhynchus nerka) planktivores: Implications for trophic
interactions in oligotrophic lakes. Transactions of the American Fisheries Society I29: 575-
589.

Muhlfeld, C. and D.H. Bennett. 200I. Late fall habitat use and movement by redband trout in a
small stream in Montana. North American Joumal of Fisheries Management2I: 170-177.

Muhlfeld, C. and D.H. Bennett. 2001. Summer habitat use by Columbia River redband trout in
the Kootenai River Drainage, Montana. North American Joumal of Fisheries Management
2l: 223-235.

Chipps, S.R. and D.H. Benn ett. 2002. Evaluation of a Mysisbioenergetics model. Journal of
Plankton Research 24: l-6.

Clarke, L.R. and D.H. Bennett. 2002. Newly emerged kokanee growth and survival in an
oligotrophic lake with Mysis relicta. Transactions of the American Fisheries Society 131:
176-T85.

Clarke, L.R. and D.H. Bennett. 2002. A net pen experiment to evaluate kokanee growth rates in
autumn in an oligotrophic lake with Mysß relicta. Transactions of the American Fisheries
Society 13 1: 1061-1069.

Bennett, D.H., V/.P. Connor, and C.A. Eaton. 2003. Substrate composition and emergence
success of fall Chinook salmon in the Snake River. Northwest Science 77: 93-99.
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Naughton, G. P. and D.H. Bennett. 2003. Diet composition of northern pikeminnsw in the
Lower Granite Reservoir system. Northwest Science 77: 19-24.

Karchesky, C.M. and D.H. Bennett. 2004.Winter habitat use by adult largemouth bass in the
Pend Oreille River, Idaho. North American Joumal of Fisheries Management24: 577-585.

Naughton, G.P., D.H. Bennett, and K.B. Newman. 2004. Predation on juvenile salmonids by
smallmouth bass in the Lower Granite Reservoir system, Snake River. North American
Journal of Fisheries Management24: 534-544.

Clarke, L.R., P.S. Letizia, and D.H. Bennett. 2004. Autumn-to-spring energetic and diet
changes among kokanee from North Idaho lakes with and without Mysß relicta. North
American Joumal of Fisheries Management24: 597-608.

Clarke, L.R. and D.H. Bennett. 2004. Zooplankton cornmunity changes at Pend Oreille Lake,
Idaho: Testing implications for age-O kokanee prey selection, digestion, and growth.
Transactions of the American Fisheries Society 133: I22I-I234.

Clarke, L.R., D.T. Vidergar, and D.H. Bennett. 2005. Stable isotopes and gut content show diet
overlap among native and introduced piscivores in alarge oligotrophic lake. Ecology of
Freshwater Fish 14: 267-277.

Johnson, E.L., T. S. Clabough, D.H. Bennett, T.C. Bjornn, C.A.Peery, C.C. Caudill, and L.C.
Stuehrenberg. 2005. Migration depths of adult spring and summer Chinook salmon in the
lower Columbia and Snake rivers in relation to dissolved gas supersaturation. Transactions
of the American Fisheries Society 134: t2I3-1227.

Goneia, T.M., M.L. Keefer, T.C. Bjonrn, C.A. Peery, D.H. Bennett, and L.C. Stuehrenberg.
2006. Behavioral thermoregulation and slowed migration by adult fall Chinook salmon in
response to high Columbia River water temperatures. Transactions of the American
Fisheries Society 135: 408-419.

High, 8., C.A. Peery, and D.H. Bennett. 2006. Temporary staging of Columbia River summer
steelhead in coolwater areas and its effect on migration rates. Transactions of the American
Fisheries Society 135: 519-528.

Clarke, L.R. and D.H. Bennett. 2007. Zooplankton production and planktivore consumption in
Lake Pend Oreille,Idaho. Northwest Science 81(3): 215-223.

Johnson,8.L., T.S. Clabough, C.A. Peery, D.H.Bennett, T.C. Bjornn, C.C. Caudill, and M.C.
Richmond. 2007. Estimating adult Chinook salmon exposure to dissolved gas

supersaturation downstream of hydroelectric dams using telemetry and hydrodynamic
models. River Research and Applications 23: 963-978.
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Muhlfeld, C.c., D.H. Bennett, R.K. Steinhorst, B. Marotz, and M.c. Boyer. 2008. using
bioenergetics modeling to estimate consumption of native juvenile salmonids by nonnative
northem pike in the Upper Flathead River system, Montana. North American Journal of
Fisheries Management 28(3): 636-648.

Fincel, M.J., S.R. Chipps, and D.H. Bennett. 2009. Composition and location of simulated lake-
shore redds influence incubation success in kokanee, Oncorltyncltus nerka. Fisheries
Management and Ecology 16: 395-398.

IL EFFECT OF SPORT.FISHING REGULATIONS ON THE STRIPED BASS

POPULATION AND PREDATION IN THE DELTA.

The strþed bass sport-fishing regulations are protecting the striped bass Morone saxatilis

population in the Sacramento-San Joaquin Delta and River system, "Delta",by reducing the

harvest of adult striped bass and prohibiting fhe harvest ofjuvenile striped bass. By eliminating

both the 18-inch minimum size and 2-fish bag limit regulations, the population of striped bass

would decrease by approximately 60-70%o,which would proportionately reduce striped bass

predation on the listed fishes in the estuary (winter-run Chinook salmon Oncorhynchus

tshatvytscha; spring-run Chinook salmon, steelhead O. mykiss, and delta smelt Hypomesus

transpacificus). My opinion is based on several lines of evidence, including CDFG reports, the

technical literature, and accepted fisheries population models that collectively show the same

effect on the striped bass population; i.e., these regulations maintain a much higher striped bass

population than if none were in place.
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A. Effects/Use of Regulations in Fisheries Management.

Regulations have been imposed by fisheries management agencies for cenfuries to reduce

harvest (Everhart and Youngs 1981). Creel or bag restrictions limit the number of f,rsh caught

per angler. Size restrictions, and most commonly, minimum size limits (i.e. f,rsh larger than that

size can be harvested while those smaller need to be released alive), are used to increase the yielìl

(harvested biomass-weight) of the fishery because smaller sized fish will be released to grow and

increase the reproductive potential of the population

B. CDFG Use of Regulations to Protect Striped Bass.

The CDFG striped bass Conservation Plan states that "CDFG intends to recommend

maintaining sport fishing regulations that protect striped bass and allow reasonable public

angling opportunitles" (CDFG 1999). CDFG biologists have promoted and enforced

increasingly restrictive regulations to maintain striped bass population levels. Prior to 1956,

angling regulations for striped bass established a l2-inch minimum length and 5-fish bag limit

(Stevens et al. 1985). From 1956 to 1981 the striped bass fishery was managed with a minimum

length limit of 16 inches and 3-fish bag limit, whereas in 1982 the minimum length and creel

limit were changed to 2-fish, both longer than 18 inches. These changes were imposed to protect

the decreasing striped bass population and reduce fishing pressure (effort); and the stricter

regulations, according to a CDFG'Warden, succeeded in reducing angling pressure on striped

bass (Stevens 1999a).
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The effectiveness of and need for these regulations have been repeatedly defended by

CDFG. CDFG biologists have opposed changes to state fishing regulations that would reduce or

eliminate these minimum size and bag limits. For example, in response to Mr. Peter J. Ottesen's

request to eliminate size limits, daily bag limits, etc., CDFG biologists stated: "This change

would significantly reduce thte striped bass population. Increased harvest of one and 2-year-old

fish would substantially reduce the number offish recruited to adulthood which would: 1)

greatly diminish the trophy aspect of the fishery, and 2) reduce the population's egg production

which would lower recruitmenr [addition of new individuals to the population -- added for

clarification by author/ of new fish to the population. The initial goodfishing that would occur

on one - and two - year-oldfish would not be sustained due to the declining recruitment. The

fishery would occur primarily in the Delta (primary habitat of one-and two-year-oldfish). The

Bay Area and upper Sacramento Riverfisheries (which depend on adults) would be decimated"

(CDFG tee3).

Additional statements made by CDFG biologists are similar in content: "The Department

believes that lowering the minimum size even just one inch will result in greatly increased

striped bass catches. . . [TJhere would be increased risk to the striped bass population itself if

the minimum size limit were to be reduced" (CDFG 2006). Likewise CDFG stated "An

alternative consisting of increasing the striped bass catch by eliminating sport fishing

regulations that protect striped bass or revising regulations to increase the harvest rate of

striped bass was considered. The extent to which the striped bass population would decline in

response to untested regulation changes cannot be accurately estimated, but it is reasonable to

assume that predation on winter-run chinook salmon, steelltead, delta smelt, and Sacramento

splittail would decrease roughly in proportion to whatever decline occurred in striped bass

10
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abundance due to regulation changes " (CDFG 1998). Also, the US Bureau of Reclamation

(1996) found in their Biological Assessment of striped bass management that California's

"fishing regulations maintain striped bass abundance at a higher level than iffishing were

unregulated."

CDFG biologists have modeled effects of regulatory changes and concluded that

minimum size limits increase the striped bass population (see enclosed CD containing materials

used to develop my opinion, e.g., CDFG spreadsheet REGS99.xls). Also, CDFG biologists have

modeled the proposed use of slot limits to further protect striped bass. A slot limit provides a

minimum and maximum range of fish length that can be harvested, i.e., only fish within the.

"slot" can be legally harvested. Their analysis indicated that there would be "about a 35oÁ

increase in abundance ofadult striped bass (larger than I8 inches), but also cause about 58%

decrease in harvest from tlte present due to the more restrictive legal size range, seasonal/area

closure, and reduced bag limit. The actual reduction in harvest (and increase in abundance)

may be greater than Dave [Kohlhorst -- CDFG biologist] has estimated because he did not

attempt to accountfor the reduction infishing effort that undoubtedly would occur when the

chance of catching afish to take home is substantially reduced" (Stevens 1999b). Thus, CDFG

biologists recognize that f,rshing regulations protect striped bass both directly and by

discouraging anglers who have a reduced chance to catch and keep fish. Elimination of these

regulations would have the opposite effects: allowing existing anglers to keep more fish and

encouraging more angling effort.

11
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C. Use of Regulations to Protect Other Striped Bass Fisheries.

Regulations to maintain or decrease populations of striped bass have been used widely

around the United States. For example, the East Coast native striped bass fishery has been

important since Colonial times. The Chesapeake Bay stock is thought to have contributed up to

90o/o of the Atlantic Coastal harvest (Richards and Rago 1999). Commercial landings peaked in

the early 1970s (about 6,700metric tons) and then steadily declined to less than 1,000 metric

tons in 1983. As a result, the Atlantic States Marine Fishery Commission developed an

Interstate Fisheries Management Plan and imposed minimum size limits that increased to 970

mm (38 inches in total length) by 1990 (ASMFC 1990). Daily bag limits of one or two fish were

imposed on the recreational fishery, and some states even enforced seasonal closures. The striped

bass population quickly benefited from these conservation measures along with stocking,

resulting in several skong year classes. The use of stringent regulations resulted in recovery of

East Coast striped bass f,rshery and in 1995, the Atlantic States Marine Fisheries Commission

declared the fishery had recovered. The estimated population went from 5 million fish in 1982

to around 50 million by the mid-1990s (Nelson et al.2006). As a result of the increased

population abundance along the entire East Coast, minimum size limits were relaxed to 710 mm

(28 inch total length) along the coast and to 460 mm (18 inch total length) in estuarine producer

areas (USDOI and USDOC 1994). However, the more relaxed length and bag limits have

resulted in sharp increases in harvest and reduced populations. Consequently, fishery managers

are again considering more stringent regulations (AIFRB Newsletter 2006). These results

demonstrat e thatregulations can be effective in manipulating striped bass population abundance.

Also, even though anglers know that many fish species are endangered, they have frequently

shown that voluntary self-regulation of harvest is insufficient to prevent excessive harvest.

T2
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Use of regulations in the management of striped bass in Oregon has evolved similarly to

that in California. The first recreational fishing regulation for striped bass in Oregon began in

1946 andbecame increasingly more restrictive (ODFW 2002). However, some Oregon anglers

have requested a relaxation of all regulations and./or eradication of striped bass on the Coquille

River, in order to reduce striped bass predation on salmonid (salmon and steelhead) fishes

(ODFV/ 2002).

Because striped bass exhibit voracious feeding (Nelson et aI.2006;Moyle 2002;Bigelow

and Schroeder 1953), fisheries managers have liberalized sport-f,rshing regulations to prevent

excessive striped bass predation on prey fishes. In Lake Texoma (southern Oklahoma and

northern Texas), regulations in the mid 1960s had no minimum size limits and a 1-bass/day creel

limit. However, in response to concems of over-population of striped bass and reduced prey

abundance, management increased the creel limit to 1S-bass/day, 5 of those 15 could be longer

than2}inches (Lamprecht et al. 2009). In Lake Mohave, Arizona-Nevada, managers responded

to the problem that stocked rainbow trout Oncorhynchus mykiss were the primary prey fish of

striped bass by allowing a 20-bass/day limit on fish longer than 20 inches, while no creel limits

were placed on striped bass less than2O inches. Similarly in Lake Powell, Utah, managers have

increased harvest of striped bass by removing limits because of their concerns for excessive

predation on threadfin shad Dorosoma petenense (Gustaveson and Blommer 2009). In these

fisheries, striped bass predation was reduced and the concemed prey species were recovered by

liberalizing regulations. Anglers responded to the liberalized regulations and proceeded to

harvest greater numbers of striped bass. These reductions in striped bass populations were

enthusiastically supported by anglers and not counteracted by angler self-restraint.

13
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Likewise in Califomia, CDFG biologists determined that relaxing harvest regulations

outside the Delta can be used to enhance harvest. "fn some reservoirs . . . striped bass are so

abundant that they eat the trout planted in the lakes before anglers can catch them, making the

catchable trout programs no longerfeasible. These large striped bass populations have also

been detrimental to black bass fisheries in some reservoirs. To help reduce these problems, tlte

Department is recommending an increase in the daily bag limitfrom two to ten, and elimination

of size limits in most State waters with 'landlocked' striped bass populations" (CFGC 1995).

CDFG recommended liberalizingregulations to counteract the voracious feeding of strþed bass

and their predation on other important game fishes in those reservoirs. Similar deregulation

could be utilized in the Delta to protect native fishes and help their populations to recover.

D. Application of Fishery Models to the Striped Bass Regulations.

1. Simulation Modeling. Fisheries biologists use a number of methods to

assess the effects of changes in regulations on fish populations. Computer population simulation

is commonly used and was used by CDFG biologist D. Kohlhorst (REGS99.xls) to calculate

effects on the striped bass population of various changes to the striped bass regulations, e.g.,

changing minimum size limits, closing fishing seasons, and changing the creel limit. I used a

similar simulation model to assess effects of eliminating these regulations.

I constructed the simulation model from data provided by CDFG (REGS99.xls) and used

the 1O-year estimated population abundance of harvestable sized striped bass of 994,000 (ASB

Population Summary Stats.xls). I started with a population that used the proportional cohort

averages from 1956-1995 developed by Kohlhorst from his spreadsheet "REGS99". To initially

obtain the nurnber in each age class, I used his average number of eggs to produce an age-l fish

t4
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and then used survival rates for the various age classes (i.e., ages-3 to 8 and older: 0.50, age-2

to 3 : 0.40, and age-1 to 2: 0.25; CDFG 1999). Number in the various cohorts was estimated

from the same cohort the previous year and numbers adjusted based on various levels of

exploitation. One scenario was nm based on current levels of protection (i.e. 18-inch minimum

size limit and 2-fish creel limit) and then compared to increased exploitation as a result

elimination of the regulations. The results discussed below show a large decrease in the strþed

bass population.

2. CreeUBag Limit. As reported by Everhart and Youngs (1981), creel

limits, in addition to size limits, reduce harvest on fisheries. This Delta striped bass population is

protected by the current 2-fish bag limit. Analysis of CDFG creel census summary data from

I976 to 2008 suggests that eliminating the 2-fish bag limit would reduce Delta striped bass

population by increasing the harvest by more than2}}Yo. The effect of eliminating the 2-fish

bag limit was quantif,red by applying results from CDFG annual creel summaries for a portion of

the Delta striped bass fishery to the negative binomial distribution (Exhibit A). This is a peer

reviewed statistical procedure that was used to project the possible increase in harvest under a

changing bag limit. This approach is similar to the approach used in the recent paper published

by Claramunt et aI. (2009) in the North American Joumal of Fisheries Management. The creel

datathat were available provided the necessary average catch rates and variability that was

applied to a "folded" negative binomial distribution. The method of "moments estimators" (Bain

and Englehardt 1991) was applied to the data (aprocedure to minimize the difference between

the population average catch and the sample aveÍage catch and their associated variability) that

enabled fitting the catch data to the negative binomial distribution (See enclosed CD -

creeldatasb.xls). The cwrent "folding" of that distribution is necessary because of the current2-

15
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fish creel limit. However, by "unfolding" the distribution, the projected annual catch was

quantified. As can be seen in Exhibit B, the projected annual harvests based on the negative

binomial distribution without bag limits would have been considerably higher than the current

harvest reported by CDFG. The annual harvest in this one part of the Delta (River and Bay

area) would increase 228.9yo, if the bag limit for striped bass were eliminated during the 1982 to

2008 period. Therefore, by applying CDFG creel summaries, the potential additional catches

without creel reshictions were estimated for the entire fishery. CDFG data indicates that anglers

annually harvested an average about 136,500 striped bass from 1982 through 2008 with fhe2-

fish bag limit. By removing the 2-fish bag limit, harvest would have increased that annual

average to about 304,300. However, population abundance since the early 1980s has decreased,

and the last 1O-year averagepopulation size is gg4,000 "legal-sized" striped bass, and the

associated harvest has averaged about 125,600 based on CDFG data. Using the "no creel limit",

the lO-year average harvest would have increased to about 287,600, which converted to a harvest

or exploitation rate is aboutZ9Yo.

Eliminating the creel limit alone would result in changes in the striped bass fishery.

Although little change would occur in the number of fish that would be available for harvest, the

average weight and length of the catch would decrease and the reproductive potential would

decrease to a critical level below 20%ó ror the population (Goodyear 1993).

3. Minimum Size limit. To assess effects of the current minimum length

limit (18"/-460 mm) in protecting the harvestable stock versus no limits, I applied the Yield Per

Recruit option of the FAST (Fishery Analyses and Simulation Tools published by Slipke and

Maceina 2001) fishery simulator. Use of the model requires fitting a growth equation (the von

BertalanfSr equation (It: I22I (1 - e '0'13'7 (t-0'027)); Everhart and Youngs 1981) and weight-
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length equation (weight :6.9 x 10-5 Length"'o)to age and length and weight and length data for

Delta striped bass, respectively, from the CDFG website (www.delta. .dfg.ca.gov/stripedbassage-

your-fish.asp). FAST is an accepted tool and commonly used by fisheries managers to compute

effects of different levels of harrrest to the striped bass fishery by varying minimum size limits.

Thus, it provides a highly accepted tool to compare the current minimum size limit with no size

limit (any length of striped bass could be removed/kept). Changes that would result from

elimination of the size limit were related to the total number and total harvest as well as

individual bass lengths and weights.

a. Changes in Total Number of Harvestable Fish. The current 18"

minimum size limit stockpiles a higher number of harvestable striped bass in the Delta than

without asize limit (Exhibit C). If the size limit were eliminated, at the current level of

exploitation (about l}-Isyo), the number of striped bass at 460 mm (about 18 inches) that would

be initially available for legal harvest would be greater than twice that with no minimum size

limit. For example, per 1000 fish, at about the current level of exploitation, approximately 50

striped bass 460 mm in length would be available in the population with no size limit; whereas

with the current lS" minimum size limit, about 120 would be available. Using the past 10 year

average population abundance of 994,000, the difference in harvest of 460 mm striped bass

would be about 50,000 vs. over 119,000. The projected level of exploitation from eliminating

the 2-fish creel limit is about 29%. At this level of exploitation, the numbers of harvestable fish

that this fishery would sustain would theoretically decrease 98%o to 20,000 with no limits, from

approximately I million with the current size limit. However, as discussed below in Section

(DX5), after declining approximately 60-7}yo, the fishery would level off and attain equilibrium;

i.e., the low abundance of striped bass decreases anglers' interest, and after reduced harvest, the
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population increases, followed by increases in angler success and interest until catches are so low

that anglers again lose interest.

b. Changes in Harvestable Biomass (Yield). The overall effect of

the size and creel limits is to increase the yield of the fishery (Exhibit D). In Exhibit D, the

values on the vertical axis are not absolute, as simulations were run with 1000 individuals, but

are proportional to the current striped bass population abundance. When exploitation approaches

about 30% (E:0.3) with no regulation, the potential yield is about 50%othat of the current 18-

inch minimum size limit.

c. Changes in Size of Harvestable Striped Bass. By eliminating the

minimum length and creel limits, the average weight of individual fish in the harvest would

decrease from about 2,750 g (6.1 lbs) to less than 500 g (about 1.1 lbs) and the average length

would decrease from the cunent nearly 500 mm (about 20 inches) to about 250 mm (about i0

inch) with no minimum size limit (Exhibits E and F). These exhibits show that as the rates of

exploitation increase, the average size of the striped bass removed by anglers would sharply

decrease. Of possibly greater biological importance to the population viability is how the

decrease in average size affects reproduction.

d. Changes in the Reproductive Potential. Eliminating the

minimum size limit in the striped bass fishery would ultimately alter the amount of reproduction

occurring and the ability of the striped bass population to sustain itself. Moyle (2002) indicated

that females spawn at ages of 4-6 years or about 20" while males spawn earlier in age and length
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(I2"). Thus, the current minimum size regulation of 460 mm, which results in an average length

of harvested fish of nearly 500 mm, is protecting more fish to spawn prior to legal harvest,

whereas eliminating the minimum size regulation would result in harvesting numerous striped

bass before they spawned. Goodyear (1993) reported that a successful striped bass population

needs a SPR (spawning potential ratio) of 20-30%. A lower level of spawning potential results

in loss of the population's reproductive potential and as a result, the population decreases. This

was believed to be one reason for the initial decline in the East Coast striped bass population

(Goodyear 1993). Striped bass were being harvested before they reproduced. The importance of

maintaining larger females in the population is clear; age-4 females in the Delta reportedly

average over 240,000 eggs/female compared to those that are age-8 and older that average 1.4

million (Moyle 2002). Thus, with restrictions on harvest, striped bass attain alarger size and

have higher reproductive potential. As can be seen in Exhibit G, with no minimum size limit and

no creel limit at the estimated level of exploitation (about 30o/o), the projected SPR is less than

lÙ-Isyo, much below the 20-300/" recommended by Goodyear (1993) for maintaining striped

bass populations.

4. Modeled Effects of Eliminating Size and Creel Limits. Next, I looked

at the level of exploitation that will likely occur without regulation: for strþed bass age-2 to 3,

the exploitation rate would be approximately ITYo; for striped bass ages-3 and older, the lO-year

àverage exploitation without creel limits would be approximately 30%o. For these analyses, I

consider harvestable size striped bass to be age-2 and older. These changes would decrease

survival onage-2 to 3 striped bass to about 33Yo and age's-3 and older to about 40% (EyJrrlbit H).

The simulation modeling revealed a substantial decrease in the striped bass population in

response to harvest of age-2 and increased exploitation of age-3 and older stiped bass. After 20
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years, the total population exhibited a75Yo decrease while the harvestable population declined

nearly 78% (Exhlbit I).

5. Fishery Equilibrium. Elimination of regulations for striped bass would

greatly alter the dynamics of the Delta striped bass fishery. For example, age-2 striped bass

likely would become the minimum "harvestable" size for most anglers. Striped bass begin age-2

at about 11 inches and weigh about 0.7 lbs. At the end of their second year, the average age-2

striped bass grows to 16-18 inches and weighs nearly 2 lbs. In addition, some faster growing

age-l strþed bass would also be harvested, especially in the late fall, coinciding with the time

when the highest proportional harvest of strþed bass occurs (White 1986). Using the recent 10-

year average of 994,000 legal-sized adults plus an average 1.729 mlllion age-Z striped bass plus

some large age-l bass would roughly triple the size of the "harvestable" population. The

harvestable catch per unit of effort (CPUE) would roughly tripte. Even at the current level of

angling effort, eliminating the regulations should roughly triple the harvest. However, angling

effort of existing and additional anglers would increase as a result of higher success rates, which

increases angler's enthusiasm, which increases angling effort. With more fish to catch and

increased fishing effort, harvest rates would rapidly increase. After several years of increased

harvest, the harvestable population would decline because of the reduced number of spawners,

and lower numbers of recruits to the population. This population decline would continue until

the harvestable population of striped bass were reduced substantially below the current legally

harvestable population level. At this point, catch rates would decline, resulting in reduced

angling interest in the striped bass fishery. Interest would probably remain high by some

anglers, e.g., for subsistence fishermen or because other sport-fishing opportunities (i.e.,

largemouth bass, catfish) also exist in the Delta. At about a 60-70o/ooverall population decrease,

the resulting CPUE would be similar to the current CPUE, so the striped bass population would

reach a lower equilibrium, subject to other environmental factors. Therefore, by eliminating the
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crxrent size and creel limits, the Delta system striped bass population would probably decline by

approximat ely 60 -7 IYo.

E. Self-Restraint by Anglers?

When there is competition among individuals for open-access resources, also known as

coÍrmon property resources, such as fisheries, the fish often suffer from overexploitation

(Johnson and Stein 1986). Hardin (1968) coined the well known concept "tragedy of the

common¡ " a term very applicable to anglers' behavior with no regulation. Most fishermen want

their share of the striped bass that are in the Delta. They see others taking fish. Many become

competitive to assure their personal harvest is equal to or above others. This is another reason

that selÊrestraint by some anglers would not be successful, if these regulations were eliminated.

Some specialized sports fishing groups promote catch and release, but their numbers are

small relative to all anglers. For example, approximately 400,000 Califomia anglers fish for

striped bass and most of this effort is in the Delta (CALFED 2000), but probably over 90Yo

don't belong to organized groups. Results of a survey of trout anglers revealed that only l.8o/o of

the anglers surveyed were members of Trout Unlimited, while 0.3%o were members of the Fly

Fishing Federation (Gigliomi and Peyton 1993). This typifies the small proportion of anglers

that are members of organized groups. Also, even these group members can not be "controlled"

by these voluntary groups. For many years, some sport-f,rshing groups, along with CDFG, have

been promoting catch and release for striped bass and other fishes. Harvesting of striped bass by

most anglers continues in spite of these efforts to promote catch and release. Magnuson (1973)

stated "successful management of largefisheries depends upon sacrificing rights of small groups

2l
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þr the benefit of larger society. " This sacrifice will not occur in the Delta without sport-f,rshing

regulations. Also, if the court determines it is appropriate to eliminate regulations on striped

bass, in order to protect native fishes, environmentally conscious anglers would be expected to

respond by increasing their harvest of striped bass and not decreasing it.

Researchers dealing with human dimensions of fishery resources have typically found

that the "average" angler does not exist (Hutt and Bettoli 2007), but anglers can be identified

with subgroups that have distinctly different motivations. These subgroups range on a

continuum of specialization from an "occasional fisherman'' to a ''technique-setting

specialist. " Chipman and Helfrich (1988) identified six relatively distinct angler types in

Virginia; the experienced generalists exhibited the greatest variability as their attitudes and

preferences indicated a high consumptive orientation, which charactenzed them as "meat

fishermen". Socioeconomic factors were considered important and influenced the subgroups

attitudes towards harvest. For example, one subgroup of anglers exhibited high levels of

specialization, but their low levels of investment in fishing gear, frequent harvest of trout, and

opposition to restrictive harvest regulations were more characteristic of unspecialized anglers.

On the other hand, anglers belonging to sport-fishing organizations often practiced catch

and release and favored high levels of protection. Margenau and Petchenik (2004) reported a

high level of commitment of organized muskellunge Esox masquinonglt fishermen, a trophy

species similar to striped bass in that respect, to the conservation of muskellunge. This was

anticipated as club membership has been associated with angling specialization (Bryan t977).

However, the general anglers, as expected, demonstrated interest in harvesting muskellunge for

consumptive purposes.
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Results from these studies show that not all anglers have the same attitude and resource

conservation ethic. Regardless of the species, from trout (Chipman and Helfrich 1988) to the

trophy species muskellunge (Margenau and Petchenik 2004), most anglers want to harvest fish

(Stevens 1999a,I999b). Although a mail survey of East Coast anglers indicated they had a

higher level of acceptance of the catch and release philosophy for striped bass compared to some

other marine species, harvest remained an important part of their fishing experience (V/allmo and

Gentner 2008). Based on my experience and reading of CDFG documents, these subgroups fish

in the Delta. The continuum in the Delta fishery likely ranges, as in the above cited fisheries,

from anglers considering strþed bass a "meat-fish" to others who consider them a trophy fish,

and their attitudes towards catch and release will differ substantially.

Minutes from meetings with anglers and CDFG biologists also indicate the interest of

anglers in catching and harvesting fish. A retired CDFG Warden indicated that angling pressure

was reduced when the creel limit was reduced from 3-fish to 2-f,rsh and the minimum size limit

was increased from 16 inches to 18 inches in 1982. He stated that "it was important to most

striped bass anglers to be allowed to keep and eat their catch" (Stevens I999a).

Poachers are present in the Delta (\ /RCB 1995). Poachers are a diverse group: some are

subsistence fishers, some are unemployed. Profitability may be high for "black market" sale of

strþed bass and may exceed the cost of being caught. Poaching is a way of life for some, and

often family needs contribute to poaching (Reyes et aI.2009). These individuals have rejected

regulations and sportsmen's ethics. CDFG reported issuing thousands of citations for violations

of striped bass regulations (e.g., Stevens 1999a). V/ithout regulation and fear of punishment,

harvest by these anglers would substantially increase, and they will not practice catch and

release.

23

Case 1:08-cv-00397-OWW-GSA     Document 115-4      Filed 02/22/2010     Page 24 of 124



To be effective, catch and release needs to be widely practiced, and fish returned to the

water must survive. But unlimited harvest by other anglers thwarts catch and release by some.

Gigliorni and Taylor (1990) showed that the benefits of catch-and-release, in increasing the

abundance and sizes of hsh, are lost when even20o/o of harvestable-sized fish (fish that would be

legally harvested with a minimum size limit) are harvested. Therefore, since more than 20Yo of

the successful anglers do not voluntarily practice catch and release angling in the Delta, anglers'

self-regulating will not be effective.

Also, the benefits of catch and release are further reducedwhen illegal harvest reaches

about l5Yo of all catchable sizes of fish in the population (Gigliorni and Taylor 1990). Illegal

harvest in the Delta has been estimated to be about 500,000 undersized sfiped bass (WRCB

1995). This number seems extremely high and exceeds most other reported estimates of illegal

harvest in the United States. Most researchers have reported about 20-40% illegal harvest (Glass

and Maughan 1984; Paragamian 1982; Su11ivan2002).In the Delta, illegal harvest more likely

exceeds 50,000 striped bass, approximately 30-40% of the legal harvest.

It is unreasonable to expect that a large portion of striped bass anglers in the Delta system

will adopt catch and release fishing, if the regulations were abolished. Considering the wide

spectrum of ethnic and socioeconomic groups in the Delta area, increased opportunity for striped

bass harvest for some subgroups would be an occasion for others to harvest many more fish.

Finally, not all striped bass caught and released survive. lnvestigators have reported high

rates of mortality especially associated with warmer waters and larger sizes of strþed bass.

Bettinger and Wilde (2009) reported that catch and release mortality on striped bass varies with

water temperature, type of bait and fish length. Mortality of bass returned to the water was as

high as 80% in the summer and varied from 39Yo for striped bass less than 44I mm, while
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mortality for larger bass was 67Vo. AIso, Wilde et al. (2000) summarized hooking mortality from

10 studies of striped bass. Hooking mortality ranged from 8 to 7 4%o for studies with more than a

few fish. Mortality from catch and release may be immediate such as from injured organs, e.g.,

gill, throat, or gut inlury from hooking, or delayed as a result of exhaustion, loss of their disease-

protection mucous, lesions, and predation. Therefore, although some anglers in the Delta would

actively practice catch and release on strþed bass, mortality would remain significant among the

released fish.

F. Elimination of Regulations would Decrease Striped Bass Predation.

Elimination of the size and creel regulations would reduce the population of strþed bass

approximately 60-70%o and proportionally reduce striped bass predation on the listed fishes. This

conclusion is supported by my personal experience assessing predation on ESA listed fishes in

the Columbia River, where predation was reduced by reducing the populations of predator fishes.

Rieman and Beamesderfer (1990) reported that annual predation on Chinook salmon and

steelhead in the Columbia River using simulation modeling and4 years of predation data would

decline by 50Yo, if the annual harvest of the predatory northem pikeminnow Ptychocheilus

oregonensis (longer lhan275 Írm -- fork length) were increased to l0-20o/o. Their work has

been the basis for implementation of the "sport-reward" program in the Snake and Columbia

rivers. Follow-up studies using modeling and 5 years of data, have estimated that with an

average of I2Yo exploitation on northem pikeminnow, predation on juvenile salmonids by

northenr pikeminnow in the Columbia River decreased 25o/o (Friesen and Ward 1999). I agree

with CDFG's conclusion that: "predation on winter-run chinook salmon, steelhead, delta smelt,
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and Sacramento splittail would decreose roughly in proportion to whatever decline occurued in

striped bass abundance due to regulation changes " (CDFG 1998).

G. Conclusion.

My professional judgment is based on numerous sources of information: analysis of

recent histories of st¡iped bass populations in the Delta and other fisheries, their response to

protective regulations, my simulation results, the FAST modeling results, and similar

conclusions of CDFG biologists. All of these sources lead to the conclusion that eliminating the

sport-f,rshing regulations (minimum size limits, creel limits) will probably reduce the Delta

striped bass population by approximately 60-700/o. The East Coast example, along with other

fisheries, shows that without adequate protection, striped bass can be over-harvested and the

population will decrease. Conversely, regulations have been liberalized to increase harvest of

striped bass and thereby protect prey fishes. Conclusions and modeling by CDFG biologists and

CDFG enforcement of increasingly restrictive regulations to reduce striped bass harvest also

indicate that the population would significantly decline without regulation. Most anglers desire

to keep the fish they catch. Self restraint or voluntary catch and release would not maintain a

viable strþed bass population in the Delta. Elimination of harvest regulations for striped bass

would decrease their population and thereby reduce striped bass predation on native ESA listed

fishes.
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III. LIST OF OTHER CASES

I have not testified in any other cases.

IV. COMPENSATION

I am being compensated $175 per hour for literature review and data analysis and $200

per hour for testimony at depositions and trial. Travel time is being compensated at the rate of

$90 per hour, and necessary lodging is being reimbursed.

My understanding is that discovery in this matter is continuing, and I may

supplement my opinions and respond to the opinions of other experts as further
information becomes available.

27

Case 1:08-cv-00397-OWW-GSA     Document 115-4      Filed 02/22/2010     Page 28 of 124



V. EXHIBITS
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Exhibit A. Report of Dr. Kirk Steinhorst on application of the negative-binomial
distribution to estimate potential catch upon removal of the creel limits.
Simulations were run using the negative binomial distribution similar to
methods employed by Claramunt et al. 2009. Zero catch was considered
"no limits" or unlimited harvest.
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Exhibit B. Projected catch of striped bass under no creel limits in the River and Bay area

of the Delta.

Year

tgt6
1979
1980
1981

1982
1983

1984
1985

1986
t987
1988
1989
1990
T99I
t992
1993
t994
t99s
r996
1997
1998
1999
2000
200r
2002
2003
2004
200s
2006
2007
2008

Catch

16s36
s034
2447
3724
3067
3434
7809
s994
12s54
t7807
15365
9504
7532
5548
9730
s879
5701
5935
6434
7515
15482
10795
r2305
6028
6300
3698
194l
3296
2216
5124
646

Proiected Catch

29836
8964
6060
7605
8535
3022
9036
t36t7
3s6t7
36083
30632
24587
2r734
TI97T
26344
21290
23560
15200
15158
17818
200s6
t8644
19836
t6674
13476
7590
3779
5798
5172
558 I
1024
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NOSSAMAN LLP
ROBERT D. THORNTON (SBN 072934)
rthornton@no s saman. com
PAUL S. WEILAND (SBN 237058) (Counsel for Service)
pweiland@nossaman. com
HENRY S. WETNSTOCK (CA 08976s)
hweinstock@rossaman. com
BENJAMIN Z. RtrBrN (SBN 249630)
brubin@nossaman.com
18101 Von Karman Avenue, Suite 1800
Irvine, CA 92612-0177
Telephone: (949) 833-7800
Facsimile: (949) 833-7878

{ttorney_sfor Plaintiffs Coalition for a Sustainable Delta, Belridge Water
Storage Distict, Berrenda Mesa Water District, Lost Hills \Matei District,
Wheeler Ridge-Maricopa Water Storage Dishict, and Dee Dillon

LTNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTAINABLE DELTA, )
BELRIDGE WATER STORAGE DISTzuCT, )
BERRENDA MESA WATER DISTRICT, LOST )
HILLS WATER DISTRICT, WHEELER RIDGE- )
MARICOPA WATER STORAGE DISTRICT, )
and DEE DILLON, )

Case No: 1:08-CV-00397-OWW-GSA
(Related to Case Numbers 1:05-cv-OWW-GSA
and 1 :06-cv-00245-OfVW-cSA)

Judge: Hon. Oliver W. Wanger, Crtrm. 3

PLAINTIFFS' SECOND SET OF REQUEST
FOR ADMISSIONS TO DEFENDANTS IN
INTERVENTION CENTRAL DELTA
\ilATER AGENCY, SOUTII DELTA WATER
AGENCY, HONKER CUT MA.RII{E,INC.,
RUDY MUSSI, AND ROBERT SOUZA

Plaintifß,

vs.

DONALD KOCH, inhis official capacity as
Director ofthe Califomia Department of Fish and
Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et aI.

Defendant-Intervenors,

CALIFORNIA SPORTFISHING PROTECTION
AILIANCE, et al.,

Defendant-Intervenors.

)
AND RELATED CASES. )

294723 2.DOC
PLAINTIF'FS' SECOND REQUEST FOR ADN{ISSIONS TO DEFENDANTS IN INTERVENTION CENTRAL

DELTA \ryATER Á.GENCY, ET AL.
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PROOF OF SERVICE

The undersigned declares:

I aqr empfgyed in the County of Orange, State of California. I am over the age of l8 and am not
a party tg_th9 within_agllon; my business address is c/o Nossaman LLP, 18101 Von Karman Avenue,
Suite 1800, Irvine, California 92612-0177.

On October 39J9021served the foregoing PLAINTIFFS' SECOND SET OF REQUEST
FOR ADMISSIONS TO DEFENDANTS IN INTERVENTION CENTRAL DELTA WATER
4:çl-E-N-CYu SOUTH DELTA WATER AGENCY, HONKER CUT MARINE,INC., RUDY
MUSSI' A¡fO nOnryBT SOUZA onparties to the'within action by placing ( ) thr originat (xfa true
copy thereof enclosed in a sealed envelbpe, addressed as shown on itrè attaclèá servicãlist. ' '

SEE ATTACHED SERVICE LIST

X (By U.S, Mail) On the same date, atmy said place of business, a true copy thereof enclosed in a
sealed envelope, addressed as shown on the attached service list was placed for collection and
mailing following the usual business practice of my said employer. I am readily familiar with
my said employer's business practice for collection and processing of correspondence for mailing
with the United States Postal Service, and, pursuant to that practice, the correspondence would
be deposited with the United States Postal Service, with postage thereon fuly þrepaid, on the
same date at lrvine, California.

n (By Overnight Service) I served a true and correct copy by ovemight delivery service for
delivery on the next business day. Each copy was enclosed in an envelope or package
designated by the express service carrier; deposited in a facility regularly maintained by the
express service carrier or delivered to a courier or driver authorized to receive documents on its
behalf; with delivery fees paid or provided for; addressed as shown on the accompanying service
list.

I (By Electronic Service) By emailing true and correct copies to the persons at the electronic
notification âddress(es) shown on the accompanying service list. The document(s) was/were
served electronically and the transmission was reported as complete and without error.

Executed on October 30,2009.

(FEDERAL) I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

'?ub,*,Gru-
Robin Golder

PLAINTIFFS'SECOND REQUEST FOR ADMISSIONS TO DEFEIYDAIITS IN INTERYENTION CENTRAL
DELTA \ryATER AGENCY, et al.

X
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SERVICE LIST FOR CASE NO:

Clifford T. Lee
Office of the Attornev General
455 Golden Gate Avénue, Suite 11000
San Francisco, CA 94102-7004
Tel: (415) 703-5546Fax: (415) 703-5480Email: Cliff.Lee@doi.ca.oov

Counsel þ, Stot" O"¡"ndant

Deborah A. Wordham
Office of the Attomev General
1300I Street, Suite 125
P.O. Box 944255
Sacramento, CA 95814
Tel:
Fax:
Email:

I :08-CV-00397-OWW-GSA

Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235East Weber Avenue
P.O. Box 1461
Stockfon, CA 95201 -1461
Tel: (209\ 465-5883
Fax: (zog\ 465-3956
Email: damplc@pabbell. net

Couns e I for Int erv enor s
Central Delta lí/ater Agency, Honker
Çut-Maryine, Inc., Soutñ DeTta Water Agency,
Robert Souza and Rudy Mussi

John Herrick
4255 Paciftc Avenue, Suite 2
stockton, cA 95207

(209) 956-01s0
(209\ es6-01s4
iherilaw@aol.com

Michael B. Jackson
429 West Main Street
P.O. Box 207
Quincy, CA 95971
Tel: (530) 283-1007
Fax: (530) 283-4999
Email: mjatty@sbcslobal.net

Counselþr Interyenors
CSPA, CSBA, andNCCFFF

Tel:
Fax:
Email:

PLAINTIFFS' SECOND REQUEST FOR ADN/ilSSIONS TO DEFENDANTS IN INTERVENTION CENTRAL
DELTA \ryATER AGENCY, et al.
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ROBERT D. THORNTON (CA 72934)
rthornton@nossaman. com
PAUL S. WETLAND (CA 237058)
pweiland@nossaman. com
HENRY S. WETNSTOCK (CA 8976s)
hweinstock@nossaman. com
BENJAMTN Z. RUBrN (CA249630)
brubin@nossaman.com
NOSSAMAN LLP
18101 VonKarmanAvenue, Suite 1800

Telephone: 949.833.7800
Facsimile: 949.833.7878

Attorneys for Plaintiffs
Coalition for a Sustainable Delta, Belridge Water Storage District,
Berrenda Mesa Water District, Lost Hills'Water District, Wheeler Ridge-
Maricopa Water Storage District, and Dee Dillon

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS V/ATER DISTRICT, WHEELER RIDGE-
MARICOPA WATER STORAGE DISTRICT,
AND DEE DILLON,

Plaintiffs,

vs.

DONALD KOCH, in his official capacity as
Director of the Califomia Department of Fish and
Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et al.

D efendant-Intervenors,

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE,etal.,

Case No: 1 :08-CV-00397-OWW-GSA
(Related to Case Numbers 1:05-CV-OWW-GSA
and I :06-CV-00245-OWW-GSA)

NOTICE OF DEPOSITION OF:

JASON DUBOIS - Dec. 2,2009,9:30 a.m.

Defendant-Interyenors.

AND RELATED CASES

NOTICE OF DEPOSITION OF JASON DTJBOIS

295356 z.DOC Case No. t :08-CV-00397-OWW-GSA
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TO DEFENDANTS AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that pursuant to Federal Rules of Civil Procedure 26(bX4XA) and 30,

Plaintiffs will take the deposition of Mr. Jason DuBois, an individual identified by Defendant Donald

Koch as an expert whose opinion may be presented at trial, on December 2,2009, at 9:30 a.m., at the

officesofNossamanLLP,atglsL Street, Suite 1000, Sacramento, Califomia95814. Thedeposition

ivill be-recorded by a stenographer, and will continue ftom day-lo day, excluding weekends and

holidays, until completed, unless otherwise stipulated by the parties.

November 6,2009 ROBERT D. THORNTON
PAUL S. WEILAND
HENRY S. WEINSTOCK
BENJAMIN Z. RUBIN
NOSSAMAN LLP

Benjamin Z. Rubin

Attomeys for Plaintiffs
Coalition for a Sustainable Delta, Belridge Water Storage
District, Berrenda Mesa Water District, Lost Hills Water
District, Wheeler Ridge-Maricopa Water Storage District, and
Dee Dillon

KBy:
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PROOF OF SERVICE

The undersigned declares:

I am employed in the County of Orange, State of California, I am over the age of 18 and am not
a party to the within action; my business address is c/o Nossaman LLP, 18101 Von Karman Avenue,
Suite 1 800, Irvine, Califomia 926L2-0I77

OnNovember 6,2009, I served the foregoing NOTICE OF DEPOSITION OF JASON DUBOIS on
parties to the within action by placing ( ) the original (x) a true copy thereof enclosed in a sealed
envelope, addressed as shown on tlre attached service list.

SEE ATTACHED SERVICE LIST

(ByU.S.Mail) Onthesamedate,atmysaidplaceofbusiness,atruecopythereofenclosedina
sealed envelope, addressed as shown on the attached sewice list was placed for collection and
mailing following the usual business practice of my said employer. I am readily familiar with
my said employer's business practice for collection and processing of correspondence for mailing
with the United States Postal Service, and, pursuant to that practice, the correspondence would
be deposited with the United States Postal Service, with postage thereon fully prepaid, on the
same date at lrvine, California.

(By Overnight Service) I served a true and correct copy by overnight delivery service for
delivery on the next business day. Each copy was enclosed in an envelope or package
designated by the express service carrier; deposited in a facility regularly maintained by the
express service carrier or delivered to a courier or driver authorized to receive documents on its
behalf; with delivery fees paid or provided for; addressed as shown on the accompanying service
list.

(By Electronic Service) By emailing true and correct copies to the persons at the eiectronic
notification address(es) shown on the accompanying service list. The document(s) was/were
served electronically and the transmission was reported as complete and without error.

Executed on November 6,2009.

(FEDERAL) I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

tt-7lG*uC'r/,l'-
Robin Golder

7

No. I :08-CV-00397-OW"W-GSA

Case 1:08-cv-00397-OWW-GSA     Document 115-4      Filed 02/22/2010     Page 52 of 124



I

)

J

4

5

SERYICE LIST FOR CASE NO:

Clifford T. Lee
Office of the Attornev General
455 Golden Gate Avénue, Suite 11000
San Francisco, CA 94102-7004

I : 08-CV-00397-O\ry\il-GSA

Fax:

Deborah A. Wordham
Office of the Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 95814

(41s) 703-ss46
(41s) 703-s480
Cliff.Lee@.doi .ca. gov

þr-&arc-Defendant- :
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9t6) 323-3549
916) 327-2319

Couns el for State Defendant

Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235 East Weber Avenue
P.O. Box 1461
Stockton, CA 95201 -1461
Tel: (209) 465-5883
Fax: (209) 465-3956
Email : damplc@pacbell.net

Couns el for Interv enor s
CentralDelta Water Agency, Honker
Cut Marine, fnc., South Delta Water Agency,
Robert Souza and Rudy Musst

John Henick
4255 Paciftc Avenue, Suite 2
Stockfon, CA 95207
Tel: (209\ 956-0150
Fax: (zog\956-0154
Email: jherrlaw@aol.com

Michael B. Jackson
429 WestMain Street
P.O. Box 207
Quincy, CA 95971
Tel: (530) 283-1001
Fax: (530) 283-4999
Email: mjatty@sbcglobal.net

Counselþr Intervenors
CSPA, CSBA, andNCCFFF

No. 1 :08-CV-00397-OWriV-GSA
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ROBERT D. THORNTON (CA 72934)
rthornton @nossaman.com
PAUL S. WETLAND (CA 237058)
pweiland@nossaman.com
HENRY S. WETNSTOCK (CA 89765)
hweinstock@nossam an. com
BENJAMIN Z. RUB|N (CA 249630)
brubin@nossaman.com
NOSSAMAN LLP
18101 Von Karman Avenue, Suite 1800
lrvine, CA.92612
Telephone: 949.833.7800
Facsimile: 949.833.7878

Attorneys for Plaintiffs
Coalition for a Sustainable Delta, Belridge Water Storage District,
Berrenda Mesa Water District, Lost Hills Water Distríct, Wheeler
Ridge-Maricopa Water Storage District, and Dee Dillon

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTA¡NABLE DELTA,
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT,
LOST HILLS WATER DISTRICT, WHEELER
RIDGE-MARICOPA WATER STORAGE
DISTRICT, AND DEE DILLON,

Plaintiffs,

VS.

DONALD KOCH, in his official capacity as
Director of the California Department of Fish
and Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et al.

Defend ant-l nterven ors,

CALIFORNIA SPORTFISH I NG
PROTECTION ALLIANCE, et al.,

Defe nd a nt- I nterveno rs.

Case No: 1:08-CV-00397-OWW-GSA
(Related to Case Numbers 1:05-CV-O\ A /-
GSA and 1:06-CV-00245-O\ M/-GSA)

NOTIGE OF DEPOSITION OF MATTHEW
NOBRIGA

Dec. 16,2009
10:00 a.m.
915 L. Street, Suite 1000
Sacramento, CA 95814

AND RELATED CASES

295555_1.DOC

NOTICE OF DEPOSITION OF MATTHEW NOBRIGA Case No. I :08-CV-00397-OWW-GSA
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TO DEFENDANTS AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that pursuant to Federal Rules of Civil Procedure 26(bX4XA)

and 30, Plaintiffs willtake the deposition of Mr. Matthew Nobriga, as an individual and as a

California Department of Fish and Game employee identified by Defendant Donald Koch as an

expert witness, on December 16, 2009, at 10:00 a.m., at the offices of Nossaman LLP, at 915

L Street, Suite 1000, Sacramento, California 95814. The deposition will be recorded by a

stenographer, and will.continue from day to day, excluding weekends and holidays, until

completed, unless othen¡vise stipulated by the parties.

Dated: November 17,2009 ROBERT D. THORNTON
PAUL S. WEILAND
HENRY S. WEINSTOCK
BENJAMIN Z. RUBIN
NOSSAMAN LLP

By:
Benjamln Z. Rubin

Attorneys for Flaintiffs
Coalition for a Sustainable Delta, Belridge Water Storage
District, Berrenda Mesa Water District, Lost Hills Water
District, Wheeler Ridge-Maricopa Water Storage District,
and Dee Dillon

'á* /c--r
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PROOF OF SERVICE

The undersigned declares:

I am employed in the County of Orange, State of California. I am over the age of 18
and am not a party to the within action; my business address is c/o Nossaman LLP, 18101 Von
Karman Avenue, Suite 1800, lrvine, California 92612-0177.

On November 17,2009, I served the foregoing NOTIGE OF DEPOSITION OF
MATTHEW NOBRIGA on parties to the within action by placing ( ) the original (x) a true copy
thereof enclosed in a sealed envelope, addressed as shown on the attached service list.

SEE ATTACHED SERVICE LIST

X (By U.S. Mail) On the same date, at my said place of business, a true copy thereof
enclosed in a sealed envelope, addressed as shown on the attached service list was
placed for collection and mailing following the usual business practice of my said
employer. I am readily familiar with my said employer's business practice for collection
and processing of correspondence for mailing with the United States Postal Service,
and, pursuant to that practice, the correspondence would be deposited with the United
States Postal Service, with postage thereon fully prepaid, on the same date at lrvine,
California.

f, (By Overnight Service) I served a true and correct copy by overnight delivery service
for delivery on the next business day. Each copy was enclosed in an envelope or
package designated by the express service carrier; deposited in a facility regularly
maintained by the express service carrier or delivered to a courier or driver authorized
to receive documents on its behalf; with delivery fees paid or provided for; addressed as
shown on the accompanying service list.

I (By Electronic Service) By emailing true and correct copies to the persons at the
electronic notification address(es) shown on the accompanying service list. The
document(s) was/were served electronically and the transmission was reported as
complete and without error.

Executed on November 17,2009.

X (FEDERAL) I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Robin Golder

No. I ;08-CV-00397-OWW-GSA

Case 1:08-cv-00397-OWW-GSA     Document 115-4      Filed 02/22/2010     Page 57 of 124



I

I

J

4

5

6

7

8

9

10

11

12

13

t4

15

16

t7

18

19

20

21

22

23

24

25

26

27

28

SERVICE LIST FOR CASE NO:

Clifford T. Lee
Office of the Attornev General
455 Golden Gate Av-enue, Suite 11000
San Francisco, CA 94102-7004
Tel: (415) 703-5546
Fax: (415) 703-5480
Email: Cliff.Lee@doj.ca.qov

Counsel fo, Stut" Defendant

Deborah A. Wordham
Office of the Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 95814

I : 08-GV-00397-OVVW-G SA

Tel:
Fax:
Email:

916) 323-3549
916) 327-2319

Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235 East Weber Avenue
P.O. Box 1461
Stockton, CA 95201 -1461
Tel: (209) 465-5883
Fax: (zog)465-3956
Email : damplc(Ð pacbell. net

Coun sel for I ntervenors
Central Delta Water Asencv, Honker
Cut Marine, lnc., South Delta Water Agency,
Robert Souza and Rudy Mussi

John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207
Tel: (209) 956-0150
Fax: lzogl 956-0154
Email: iherrlaw@aol.com

Michael B. Jackson
429 West Main Street
P.O. Box 207
Quincv. CA 95971
Tel: (53(
Fax: (sgr

283-1007
283-4999

Counselfor lnteruenors
CSPA, CSBA, and NCCFFF

Tel: (530)
Fax: (sgo)
Email: miatt'
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Introduction

Matthew Nobriga, a fishery biologist employed by the California Department of Fish and Game
(CDFG), submitted a report titled "A Synopsis of the State of Science Regarding the Feeding
Ecology of San Francisco Estuary Striped Bass and its Effects on Listed Fishes" dated October 1,

2009 (Nobnga2009). His report addressed three main topics:

(1) Prey response to reduction in striped bass abundance
(2) Regression analysis between striped bass abundance and abundance of listed fish
(3) Bioenergetic approach to predation estimates

In this report I respond to Mr. Nobriga's arguments and methods.

1. Prey Response to Reduced Predator Abundance in the Estuary and the Sacramento
River

Nobriga briefly reviews information from a few fishery studies regarding the response of prey
populations to an increase or decrease in the abundance of predatory fish. His major contention
is the uncertainty in predicting the response of a prey population to changes in predator
abundance.

The predator-prey dynamics within the Bay-Delta estuary are complex; but they are much
simpler within the Sacramento River. Within the estuarine portion of the Delta system (e.g., Rio
Vista downstream to the Benicia Bridge) there are many prey species and many predators,
including striped bass, largemouth bass, catfish, silversides, gobies, and others. Striped bass
prey on many of these other predatory fish, particularly the juvenile and sub-adult life stages.
Predation by striped bass on these predators reduces their predation on fish such as delta smelt.
A reduction in the abundance of striped bass as a result of deregulation certainly would reduce
striped bass predation on listed fish, but would also reduce striped bass predation on other
predators and thereby may allow the populations of these other predators to increase ("predator
release"). In the estuary, I agree with Mr. Nobriga that the total mortality on a species like delta
smelt may go down, remain the same, or increase in response to a reduction in striped bass
abundance, depending on the interactions among striped bass and other predatory fish and their
prey.

In contrast, within the Sacramento River upstream of the Delta there are few predatory fish other
than striped bass -- the next most common predators on salmonids are the resident rainbow trout
and Sacramento pikeminnow.

As discussed in my earlier expert report, striped bass are opportunistic predators that prey on
species where they are most abundant and available. Within the Sacramento River, during the
late winter and spring period of juvenile salmon and steelhead downstream migration, juvenile
salmonids are the most abundant prey species available. Results of several diet studies (Thomas
1967, Stevens 1963, Merz 2003, Tucker et al. 1998, 2003) from the rivers have shown that
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juvenile salmon are the most common prey in the diet of striped bass. Therefore, unlike in the
Delta, striped bass in the river in the spring forage primarily on juvenile salmon rather than
alternative prey species.

In addition, striped bass predation does not control the abundance of other predatory fish
inhabiting the river. Resident rainbow trout are coldwater species that reside only in the
uppermost reaches of the Sacramento River (typically in the reach upstream of the Red Bluff
Diversion Dam to Keswick Dam), where water temperatures are low. Striped bass are a warm
water predator that avoids the coldwater reaches in the upper Sacramento River, and therefore a

change in striped bass abundance would not affect predation by resident rainbow trout within the
upper river.

Sacramento pikeminnow, a native species, inhabit the Sacramento River and are known to prey
on juvenile salmonids during their downstream migration (Tucker et al. 1998, 2003). The
geographic distribution of pikeminnow within the river is affected by a variety of factors
including water velocities, seasonal water temperature gradients, the presence of physical
structures that concentrate prey and increase their vulnerability to predation such as the Red
Bluff Diversion Dam (Tucker et al. 1998,2003), and other factors. Pikeminnow typically are

more abundant in the Sacramento River further upstream (e.g., upstream of the confluence with
the Feather River) while striped bass tend to be more abundant in the reach of the river
downstream from the confluence with the Feather River. Since pikeminnow live their entire life
in the Sacramento River, their population abundance is limited by the availability of prey during
those periods of the year when juvenile salmon are not prevalent (e.g., summer, fall, and early
winter). In contrast, striped bass inhabit the river primarily during the late winter and spring
when juvenile salmon are abundant, but the majority of striped bass migrate downstream in the
suÍrmer, fall, and winter where they forage on more coÍrmon estuarine and marine prey.
Pikeminnow were not reported in the striped bass diet study conducted by Thomas (1967).
Therefore, a reduction in striped bass abundance would not result in predator release for
pikeminnow, since pikeminnow abundance is primarily limited by factors other than striped bass
predation (i.e., food limitations), and pikeminnow have not been found to be a substantial
element in the striped bass diet.

The Sacramento River provides habitat for predatory fish other than striped bass, resident
rainbow trout, and pikeminnow. These other predators include catfish, smallmouth bass, sunfish,
and juvenile steelhead. Like pikeminnow, most of these predatory fish reside in the river year
round and are limited in abundance by available food. None of these predators has been
identified as having alarge population abundance in the river or consuming large numbers of
juvenile salmon.

Consequently, a reduction in striped bass abundance would not be expected to substantially
increase other salmon predators in the river, but rather would reduce total juvenile salmon
predation and mortality, with a coffesponding increase in juvenile salmon survival.

Although a reduction in striped bass abundance would reduce predation on salmonids within the
river, there would continue to be some predation on these juveniles as they migrate downstream
through the Delta into coastal marine waters. A reduction in striped bass abundance could
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reduce striped bass predation on other Delta predators and increase their abundance. But
predation on salmonids in the lower Delta cannot be high since 80-907o mortality occurs
upstream in the river (McFarlane et al. 2008). Also an increase in the abundance of most of the
predatory fish that inhabit the Delta, such as silversides and gobies, would have no effect on
predation on juvenile salmonids since these predators are not large enough to effectively prey on
juvenile salmonids. Apart from striped bass, the main predator on salmon in the Delta is
largemouth bass. Largemouth bass are a lay-in-wait visual predator that hide in vegetation such
as tules and around man-made structures. Largemouth bass reside near the shore (typically
within 10-15 feet of the shoreline or a structure) and would not replace a pelagic predator such as

striped bass that forage throughout the wide channels in the Delta. Juvenile salmonids disperse
throughout these wider Delta channels, reducing their density near the shoreline and their
vulnerability to predation by largemouth bass. Further, water in the Delta is obscured by high
concentrations of suspended sediments and high turbidity, further reducing the vulnerability of
juvenile salmonids to predation. There are also many alternative prey species that inhabit the
Delta, such as threadfin shad. Largemouth bass are an opportunistic predator that prey on
species that are most abundant and easiest to catch. Other prey, like threadfin shad and crawfish,
are schooling species or have lower swimming performance than salmon, so largemouth bass and
other predators are able to prey on them more easily than salmon. Based on these factors, a

reduction in striped bass abundance may result in a small decrease or increase in total predation
on juvenile salmonids within the Delta, but the change would be much smaller than the benefit of
reducing the intense predation by striped bass in the river -- I estimate this reduction to be
approximately l4-277o in my earlier analyses.

Results of survival studies conducted using yearling salmon and steelhead have shown high
levels of mortality during downstream migration within the upper Sacramento River (McFarlane
et al. 2008, Perry et aL.2008,2009). Due to survival studies that showed high levels of mortality
for juvenile salmon migrating downstream, CDFG trarìsports juvenile salmon produced in the
American River and Feather River fish hatcheries in trucks to downstream release locations near
Benicia and San Pablo Bay to avoid the high mortality in the river and Delta and increase the
numbers of salmon that enter the coastal waters and mature to become adults (Leet et al. 1986,
Fishery Foundation of California2OO9). Results of survival studies evaluating juvenile salmon
survival in the Sacramento River as well as net pen release studies downstream of the Delta have
shown that an increase in juvenile salmon survival results in an increase in adult salmon
abundance in the ocean and the abundance of adults returning to the rivers to spawn (Leet et al.
1986, Fishery Foundation of California 2009). Therefore, decreasing sriped bass predation
should increase both juvenile and adult salmon survival.

2. Regression Analysis Between Striped Bass Abundance and Abundance of Listed
Fish

Nobriga used a linear regression approach to examine the potential relationship between striped
bass abundance in the past and the abundance of winter-run and spring-run Chinook salmon and
delta smelt. The basic hypothesis being tested is that delta smelt and Chinook salmon abundance
should be higher in years when striped bass abundance is low, if striped bass predation is an
important factor affecting smelt and salmon abundance. Nobriga used indices of abundance for
delta smelt based on the CDFG's summer townet and fall midwater trawl surveys. An index of
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Mississippi silverside abundance was also included in some of the delta smelt regression
analyses. The indices of winter-run and spring-run Chinook salmon abundance were based on
the estimated number of adult salmon of each species that returned to spawn in the Sacramento
River watershed, lagged in time by three years. Nobriga failed to detect any statistically
significant negative relationship between striped bass abundance and the abundance indices for
delta smelt, winter-run Chinook salmon, or spring-run Chinook salmon. Nobriga did no
regression analysis for steelhead.

Use and Abuse of Regression Analyses

Linear regression analyses can be used to detect trends and identify potential relationships
among factors. Regression analyses are, however, based on a correlation among variables and
do not necessarily reflect a cause-and-effect relationship. A classic example of regression
analysis shows a positive statistical correlation between the number of Baptist ministers and
alcohol consumption in the United States. This statistical relationship could be misinterpreted as

a causal effect: increasing the number of Baptist ministers increases alcohol consumption.

In another example, CDFG developed a strong positive regression relationship between spring
outflows passing through the Delta and the production of juvenile striped bass (38 mm index)
during the early suÍrmer. CDFG argued that increased Delta outflow would increase the juvenile
striped bass population. This argument was accepted by the State'Water Resources Control
Board (SWRCB) as the basis for the increased Delta outflow requirements in water right Order
D-1485. Despite increasing spring outflow, the juvenile striped bass abundance did not increase
as predicted by CDFG, but decreased instead.

A third example is the court-ordered export reduction that occurred in2007 to protect delta smelt
from entrainment losses at the SWP and CVP export facilities. Relationships between delta
smelt salvage and reverse flows in Old and Middle Rivers (OMR) were used to justify reducing
OMR reverse flows, which reduced SWP and CVP exports. But despite these reductions, the
delta smelt indices of abundance have continued to decline. A simple regression analysis of
reduced exports and reduced abundance of delta smelt in recent years could lead to the
conclusion that reduced export pumping has harmed delta smelt and that an increase in exports
would increase delta smelt abundance. These are examples of correlations among variables that,
without understanding all of the underlying mechanisms, are often misinterpreted.

Simple regression analyses in complex systems are not reliable tools to prove or disprove causes

of mortality. Mr. Nobriga has created an oversimplified regression analysis that omits key
factors and misinterprets the available data. Mr. Nobriga argues that Delta fish populations are

affected by many factors (see pages 5, 14-16), but he ignores these factors in his regression
analysis.

Delta smelt

There is high uncertainty in CDFG's estimates of delta smelt abundance, especially in recent
years, as the indices have declined to very low levels and delta smelt are more difficult to sample
successfully. Further, the indices of striped bass abundancethat were used in the regression
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analysis are uncertain. There is no quantitative estimate of the abundance of striped bass age 2,
and therefore the estimates used by Nobriga were based on back calculation from the estimate of
age 3 striped bass and an assumed survival factor. Further, age 1 striped bass also prey on delta
smelt (CDFG's "PREDTION" spreadsheet), but these young striped bass were not included in
the regression analysis at all, despite having a substantially higher abundance than age 2 or older
striped bass.

The CDFG 95Vo confidence intervals for adult striped bass population abundance has typically
ranged from approximately 500,000 to 1,000,000 striped bass (e.g., a striped bass abundance
estimate of 1,000,000 fish could have 95Vo confidence intervals that range from 500,000 to
1,500,000 fish in a given year). High uncertainty in the abundance indices reduces the ability of
a regression analysis to detect a relationship such as the effect of predation. Exhibit I (at the end
of this report) shows that uncertainty greatly reduces the ability of a regression analysis to detect
changes in population abundance.

Also, the simple multiple regression analysis performed by Mr. Nobriga assumes that striped
bass predation would be a dominant factor controlling delta smelt abundance. Nobriga argues,
and I agree, that predation is only one of many factors that affect abundance of delta smelt.
Nobriga acknowledges the complexity of the biological interactions between predator and prey
population dynamics, but he created a simple regression analysis that ignores most of these
factors, (e.g., food availability, predation by other fish, losses to diversions, Delta outflows, and
other mortality factors). The role of predation by striped bass on delta smelt would be
impossible to verify, even though predation is occurring, using this simple regression analysis.

Chinook salmon

Nobriga's oversimplified regression analysis of striped bass and winter-run and spring-run
Chinook salmon also suffers from the problems discussed above for delta smelt. Variation and
uncertainty in the estimates of striped bass abundance is reflected by wide confidence intervals
around the estimates (see, e.g., Exhibit D from Nobriga's May 19, 2009 declaration).
Uncertainty in the estimates of winter-run and spring-run adult Chinook salmon also prevents
this regression analyses from detecting the effect of striped bass predation.

Further, the power of a regression analysis is greatest if the range of the estimates of striped bass
abundance over time is large, which enhances the ability to detect statistical relationships within
the dataset. The range of CDFG striped bass abundance estimates over the past several decades
has only varied from approximately 600,000 to 1.1 million adults, which further obscures the
ability of the analysis to detect significant differences

Data on the seasonal and geographic distribution of striped bass within the Sacramento River,
where predation on juvenile salmonids has been identified as being greatest (see my prior report,
pages 11-15), showed that the predation estimates are sensitive to the seasonal abundance of
striped bass inhabiting the river during the late winter and early spring. In Nobriga's regression
analysis, there was no estimate of striped bass abundance within the river. Results of the CDFG
PREDTION spreadsheet calculations showed that the percentage of age 2 striped bass inhabiting
the upper Sacramento River in the spring between 1993 and 1996 ranged from 2.8 to I0.27o and
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the percentage of age 3+ striped bass ranged from 1 2.8 to 28.IVo , so the striped bass river
population is often not proportional to the striped bass population in the entire Delta. Nobriga's
omission of information on the abundance of striped bass in the river and their seasonal and
geographic distribution prevents this regression analyses from detecting the major effects of
striped bass predation on salmon.

Another flaw in this regression analysis is the use of adult salmon returns to the river to measure
the effects of striped bass predation on juvenile salmon. The estimates of adult returns to the
Sacramento River watershed are very uncertain, particularly for spring-run salmon that return
primarily to smaller tributaries that are difficult to survey. In addition, adult returns to the river
depend on ocean mortality, especially commercial and recreational harvest in the ocean. Ocean
fishing regulations and commercial quotas are based, in large part, on the estimated abundance of
adult salmon in the coastal waters. If salmon abundance is high, aLarger number of salmon can
be harvested than when abundance is low. (See Exhibit2, a chart showing the high rates of ocean
harvest that control the numbers of adult salmon returning to the Central Valley rivers to spawn.)
Ocean harvest on adults obscures an analysis ofpredation onjuveniles three years earlier and
renders this regression analysis meaningless.

The proper approach to conducting a regression analysis would be to begin with reliable
estimates of the abundance of adult striped bass, as well as age 1 and age 2 striped bass, which
inhabit the Sacramento River during the late winter and early spring for each year included in the
analysis. In addition, we would need reliable abundance and survival estimates of juvenile
winter-run and spring-run Chinook salmon and steelhead. The refined striped bass and juvenile
salmonid survival estimates each year should then be used in a multiple regression model that
also accounts for other environmental factors that affect juvenile salmonid survival in the river
including, but not limited to, Sacramento River flow rates during migration, water temperature,
turbidity, Delta Cross Channel Gate operations, GCID and other diversion operations, and
operations of the Red Bluff Diversion Dam. The dataset would need to be long enough to reflect
variable hydrologic conditions as well as a range of striped bass abundance estimates over a

sufficiently large range to detect the relative contribution of the various factors that affect
juvenile salmonid survival. I could not assemble a dataset that would support a statistically
reliable regression analysis because key elements needed to support this analysis were not
available to me. A request has been submitted to CDFG to obtain information that would
support this analysis.

Conclusion

Nobriga's regression models are charactenzed by a high degree of uncertainty in the key
parameters, the use of improper surrogate parameters (e.g., adult salmon returns) instead of more
appropriate parameters (uvenile survival), and omitting important factors altogether, which
prevents this regression model from detecting the effects of striped bass predation on either delta
smelt or Chinook salmon abundance and survival. Given the inability of this regression to
measure predation, its high uncertainty, bias, and erroneous selection of parameters to detect the
effects of predation by striped bass, the CDFG analyses are not a reliable basis for any
conclusions. Studies of actual striped bass predation and diet consistently show high levels of
salmon predation mortality, particularly in the Sacramento River, and these studies collectively
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are far more reliable than incomplete statistical regression analyses that rely on oversimplified
surrogates.

3. Bioenergetic Approach to Predation Estimates

Nobriga discusses bioenergetic estimates of striped bass predation within the Bay-Delta estuary
developed for IEP by Loboschefsky et al. (2009) at U. C. Davis. The bioenergetics study was
funded as one element of the POD investigations to assess the potential effect of striped bass
predation on the recently observed decline of pelagic organisms, including delta smelt, within the
estuary. The bioenergetics approach to estimating predation is based on an understanding of the
physiological requirements of the predator, the size of the predatory fish and their abundance, the
types and sizes of prey and their abundance, consumption rates, predator growth rates, prey
energy density, water temperature, and other factors.

As discussed in my earlier expert report, CDFG also used bioenergetics to estimate predation
rates of approximately 30Vo for juvenile winter-run Chinook salmon for the period 1993-1996
(see Exhibit 3 to my prior report). However, it appears that these predation estimates were not
made publically available by CDFG. Results of both the IEP and CDFG bioenergetic estimates
of striped bass predation showed high rates of prey consumption by striped bass. As discussed
by Nobriga (pages 30-31), the IEP bioenergetics estimates show that striped bass consume 10 to
30 million kilograms of prey each year. If, as Nobriga states, a typical fish eaten by a striped
bass weights 1-3 grams, then the striped bass would consume approximately 10 billion fish per
year (for some reason Nobriga translates this prey consumption to 1 billion fish per year). These
high rates of prey consumption are not unexpected given the large size of adult striped bass, their
longevity, growth rate, their high caloric demands, and their high abundance within the estuary
and rivers (approximately 7,000,000 striped bass ages 1+).

To apply the bioenergetic approach to estimating predation on juvenile salmon by striped bass
within the Sacramento River, I compiled data from the earlier bioenergetics studies, striped bass
diet studies, the bioenergetic study conducted by Loboschefsky et al. (2009), and the predation
information presented in my earlier expert report. I used information from these sources to
develop bioenergetic estimates of predation by striped bass on juvenile winter-run and spring-run
Chinook salmon. Based on the CDFG striped bass population survival rates (CDFG 1998), I
assumed that the striped bass population abundance rvas 1,000,000 fish aged 3 +, 4,796,850 age 1

striped bass, and I,199,212 age2 stnped bass. The seasonal distribution of striped bass
inhabiting the upper Sacramento River was based on the average seasonal distribution presented
by CDFG in its PREDTION spreadsheet. I also adopted CDFG's percentage of juvenile salmon
consumed by striped bass in the spring that were winter-run or spring-run Chinook from the
CDFG PREDTION calculations.

Bioenergetic consumption was estimated using the total estimates of prey consumption for
striped bass by age class from age I to age 6+ developed by Loboschefsky et al. (2009). Ithen
estimated the total consumption during the spring period (90 days) based on the seasonal
distribution of striped bass inhabiting the upper Sacramento River in the spring. I also used the
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estimated percentage of the striped bass diet in the spring that Thomas (1967) estimated to be

comprised of juvenile salmon, the average weight of a juvenile winter-run salmon (11.8 g) based

on the CDFG unpublished bioenergetic study, and the percentage of salmon in the spring that
were assumed to be winter-run Chinook based on the CDFG PREDTION calculations.

W
Based on the above set of calculations, approximately 116,910 juvenile winter-run salmon would
be consumed by striped bass per year. Based on the NMFS (2009) juvenile production estimates

for winter-run salmon over the period from 2000 to 2008 the striped bass predation.rate in the
upper Sacramento River averaged 107o. Striped bass predation on juvenile winter-run Chinook
salmon also occurs downstream in the Delta. Since the majority of salmon predation mortality
occurs within the river, and due to inadequate data for developing a bioenergetics estimate for
the rest of the Delta, I used data on the relative striped bass predation rates by region to estimate

the additional predation downstream in the Delta. The CDFG PREDTION spreadsheet estimates
juvenile winter-run salmon predation by striped bass separately for each of four regions of the
Bay-Delta system, including separate estimates for the upper Sacramento River. I used the
spreadsheets and the predation rates presented in my earlier report to estimate the proportion of
striped bass predation that occurred in the uppor river each year from t993 to 1996. Based on
this information I estimated that'777o of the predation occurred in the upper nver and23Vo
occurred in the Delta. Results of this analysis showed that, on aveÍage, an additional3To
predation occurs in the lower Delta, for a total juvenile winter-run predation rute of l3%io.

Spring-run Chinook Salmon

I made calculations for striped bass consumption on juvenile spring-run Chinook salmon, using
the same assumptions as discussed above, with adjustments for the seasonal distribution of
juvenile spring-run Chinook salmon in the upper Sacramento River using the CDFG PREDTION
data. I calculated that approximately 1,580,730 juvenile spring-run salmon would be consumed
per year. NMFS has not developed current juvenile production estimates for spring-run salmon.
Therefore, I applied a prey field adjustment factor similar to that used by CDFG in developing its
predation estimates presented in the 1998 Environmental Impact Report (CDFG 1998). CDFG
estimated that 690,000 juvenile spring-run salmon were present in the river in 1993 that were the
progeny of spawningin 1992 and 1993. I used the CDFG juvenile estimate and the average

adult spring-run salmon spawning estimate for the rivers from NMFS (2009) to estimate an

average production of 468 juvenile spring-run salmon per adult salmon. I then used the NMFS
(2009) adult salmon abundance estimates for the river from 2000 through2007 to estimate an

average adult abundance in recent years of 10,238 salmon. Multiplying the estimate of juvenile
production by the ayerage adult abundance, I estimated that the averagejuvenile spring-run
salmon abundance from 2000 to 2007 was 4,J89,417 fitsh per year. Using this estimate of
juvenile abundance, the striped bass consumption of juvenile spring-run salmon in the river is
33Vo. Additional predation by striped bass occurs downstream in the Delta. To estimate the

downstream predation, I used the approach outlined above for winter-run salmon. Using the
CDFG PREDTION spreadsheet(1993-1994) I estimated that 94Vo of the predation on spring-run
salmon by striped bass occurred in the upper river. I then estimated that striped bass predation
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causes an additional2Vo loss within the Delta, for a total spring-run salmon predation mortality
rate of35Vo.

As discussed by Nobriga and Loboschefsky et al. (2009), results of the IEP bioenergetics
predation study estimated that striped bass consume approximately 10 to 30 million kilograms of
fish in the Delta per year. I estimated that the average striped bass predation on winter-run and

spring-run Chinook salmon is approximately I.7 million salmon per year, weighing
approximately 20,000 kilograms, representing approximately 0.001 of the striped bass annual
diet. Nobriga concludes that listed fish do not support a "meaningful" proportion of the striped
bass diet. However, even though their proportion of the enofinous diet of striped bass is small,
salmonid predation, particularly in the river, is a major source of their mortality.

Due to the limited available data on predation rates and bioenergetics of striped bass predation
on delta smelt and Central Valley steelhead (e.g., there are no estimates of the occurrence of
steelhead in the diet of striped bass; prey field adjustments for delta smelt in the striped bass diet
are no longer reliable given the low abundance of delta smelt inhabiting the estuary in recent
years), I have not made predation estimates for these two species using the bioenergetics
approach.

Although the number of juvenile salmon consumed by striped bass has increased in recent years
(2000-2007) compared to earlier years (1993-1996), the 4!egg of juvenile winter-run
salmon consumed by striped bass in recent years is lower than the percentage estimates for the
1993-1996 period, because the abundance of juvenile winter-run salmon has substantially
increased (average juvenile abundance was 167,044 for the 1993-1996 period compared to an
average abundance of I,872,197 winter-run salmon juveniles over the period 2000 to 2008;
NMFS 2009). Consequently, these bioenergetics predation estimates of L37o and35Vo lor
winter-run and spring-run salmon aro somewhat lower that my earlier predation estimates of
2l7o and 427o using a different method of estimation; but they are in the same ballpark and
strengthen the conclusion that striped bass predation is a major cause, if not the greatest cause, of
mortality to juvenile winter-run and spring-run Chinook salmon in the Delta system.

Conclusion

I conclude that a substantial reduction in the abundance of adult striped bass will proportionally
reduce total predation mortality on salmonids, increase the population of juvenile salmon and
steelhead migrating through the Delta, and increase adult salmon and steelhead abundance in the
ocean, the Delta, and its tributary rivers.
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including the Research Pumping Plant, Sacramento River, California, 1994-1996.Fred
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Bluff Research Pumping Plant Report Series, Volume 4. U.S. Fish and V/ildlife Service,
Red Bluff, California.

Tucker, M.E., C.D. Martin and P.D. Gaines. 2003. Spatial and temporal distribution of
Sacramento pikeminnow and striped bass at the Red Bluff Diversion Complex, including
the Research Pumping Plant, Sacramento River, California: January 1997 to August,
1998. Red Bluff Research Pumping Plant Report Series, Volume 10. U.S. Fish and
V/ildlife Service, Red Bluff, California.
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Exhibit 1. Hypothetical example showing the effects of high and low certainty on static
relationships.
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

--o0o--

COALITION FOR A SUSTAINABLE
DELTA, et âl . ,

tffi'fGfÀÍÉr¿

Pl ai nti ffs, Case No.
I : 08 - CV- 00397- OWW-GSA
(Related to Case Nos.
1 :05-CV-OWW-GSA and
1 : 06 - CV- 00245- O!,Itl.l-GSA

VS.
:

DONALD KOCH, i n hi s offi ci al
capac'itY as Di rector of the
Cai i forni a Departmeht of
Fi sh gnd Game,

Defendant.

CENTRAL DELTA WATER AGENCY,
,et al .,

Defendant - I ntervenors,

CALIFORNIA SPORTFJSHTNG
PRQTECTI0N ALLIANCE, et al . ,

Def endant - I ntervenors .

)
)
)

)

).
)
)
)

)
)
)
)
)
)
)

)
)
)

)

WEDNESDAY, DECEMBER 2, 2OO9

--'o0o - -

DEPOSITION OF

JAS0N DUPOIS

--o0o--

ROSE l'l. GONI, CRR, R}4R

Certifjed Court RePorter 8760
6728 0akl awn WaY

Fai r Oaks, CA 95628 -4249
(e16) 863-0730

gonidavi s@comcast . net
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questi on or where you're goi ng w'ith the quest'ion.

BY MR. WEINSTOCK:

O. Wel I , you don't have to understand where I'm

goi ng. Are there any words 'i n the quest j on you don't

understand, or woul d you l'i ke to hear i t agai n?

A. I woul d I i ke to healit agai n, p'l ease.

(Record read. )

THE WITNESS: I don't have an answer. I 'm
conf used by the quest'ion.

BY MR. WEINSTOCK:

O. What part of i t confuses you?

A. The wasti ng money, not protecti ng stri ped

bass?

O. Yeah. The regul at j ons you sa'i d earl'i er are

designed to protect striped bass. DFG js spending a

I of of money to enf orce those regul ati ons, w'ith wardens

i ssu'i ng ci tati ons and chasi ng f i shermen around the

Del ta.

Do you th'i nk that they're achi evi ng to any

extent the goal of the regul at j ons, wh'ich j s to protect

the strì ped bass popul at'i on? 0r are they j ust wasti ng

al I of that money and effort?
A. No, I woul dn't say they're wastì ng money and

effort.

O. So they're ach'ievi ng somethi ng i n the way of

ROSE GONr REPORTTNG (916) 863-0730 82

Case 1:08-cv-00397-OWW-GSA     Document 115-4      Filed 02/22/2010     Page 76 of 124



1

2

3

4

5

6

1

8

9

10

11

I2

13

I4

15

16

I1

18

L9

20

2I

22

23

24

25

strì ped bass protecti on?

A. I woul d say there i s somethi ng, yeah.

O. 0kay. It's hard to quantify the exact amount?

A. Yes.

O. But you'd agree the regulations are doing some

good in terms of protecting the striped bass

population?

A. Yes.

O. Now, your report i n thi s case 'i s dated

10/8/09, but obviously you began your work on th'i s

report at some poi nt sooner. And rather than me ask

you 100 questions about everything you did to prepare

the report and your opi n'ions , maybe you coul d gì ve us

k'i nd of a summary 'i n a f ew mi nutes of the devel opment

of your opinjons and the report from whenever you first
got the ass'ignment unti 1 you were done.

And what I have i n mi nd i s the maj or steps j n

the process of what you were assigned to do, how you

arrjved at your conclusions, when you arrjved at your

concl usi ons . And i f there are d'i f f erent dates and

di fferent concl usi ons, you expl ai n basi cal 1 y how you

got to them j n a general sort of way.

A. 0kay.

I bel i eve i t was the m'i ddl e or towards the end

of September 2009 that I was given the assignment from

ROSE GONr REPORTTNG (916) 863-0730 83
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REPORTER' S CERTIFICATE

I , RoSE M. GoNI , a Certi fi ed Shorthand Reporter

j n and for the State of Cal i forni a, do hereby certi fy

that:
JASON DuBOIS,

was duly sworn by me to testify to the truth, the whole

truth, and nothing but the truth in the wjthin-

entitled cause; that said depos'itjon was taken at the

ti me and pl ace therei n named; that the test'imony of

said witness was reported by flê, a duly Certified

shorthand Reporter and dj si nterested person, and was

thereafter transcribed by means of computer-aided

transcri pti on,'

I further certify that I am not a relative or

employeeofanyattorneyorofanyofthepartiesin
the act'ion, nor financja1ly interested in the action'

IN WITNESS I^JHEREOF, I have hereunto set my hand

thi s 1 1 th day of December, 2009 '

Luu
CSR No. 8760

R0SE M. GONI, CRR, RMR, CSR No' 8760
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Fa'i r 0aks , CA 95628 - 4249
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DANTEL A. MCDANTEL (SBN 77363)
NOMELLINI, GRILLI & MCDANIEL
PROFES SIONAL LAW CORPORATIONS
P.O. Box 146l/235 E. Weber Avenue
Stockton, CA 95201 -1461
Telephone: (209) 465-5883
Facsimile: (209) 465-3956
Email: dàmplc@pacbell.net

Attomeys for Defendants in Intervention
Cenhal Delta Water Agency, South Delta Water
Agency, Honker Cut Marine, Inc., Rudy Mussi,
And Robert Souza

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTAINABLE DELTA, )
BELRIDGE WATER STORAGE DISTRICT, )
BERRENDA MESA WATER DISTRICT, LOST )
HILLS V/ATER DISTRICT, WHEELER RIDGE- )
MARICOPA WATER STORAGE DISTRICT, )
and DEE DILLON,

Plaintiffs,

vs.

DONALD KOCH, in his offlrcial capacity as
Director of the Califomia Department of Fish and
Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et al.

D efendant-Intervenors,

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE,etal.,

AND RELATED CASES.

Case No: I :08-CV-00397-OWW-GSA
(Related to Case Numbers 1:05-cv-OWV/-GSA
and i :06-cv-00245-O\MW-GSA)

Judge: Hon. Oliver W. Wanger, Crtrm. 3

RESPONSES OF DEFENDANTS IN
INTERVENTION CENTRAL DELTA
WATER AGENCY, SOUTH DELTA WATER
AGENCY, HONKER CUT MARINE,INC;,
RUDY MUSSI, AND ROBERT SOUZA TO
PLAINTIFFS' SECOI\D SET OF REQUEST
FOR ADMISSIONS

D efendant-Intervenors.

RESPONSES TO PLAINTTFFS' REQITEST FOR ADMISSIONS
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PROPOIINDING PARTIES: Plaintiffs Coalition For A Sustainable Delta, Belridge Water

Storage Distict, Berrenda Mesa Water District, Lost Hills Water

Distoict, 'Wheeler Ridge-Maricopa Water Storage District, and Dee

Dillon

RESPONDING PARTIES: Defendants in Intervention Central Delta Water Agency, South

SET NUMBER:

Delta Water Agency, Honker Cut Marine, Inc., Rudy Mussi, and

Robert Souza

Two

Pursuant to the provisions of Code of Civil Procedure $ 2030, Defendants in Intervention Central

Delta Water Agency, South Delta Water Agency, Honker Cut Marine, Inc., Rudy Mussi, and Robert

Souza ("Central Delta Parties") hereby respond to Plaintiffs' Second Set of Request for Admissions, as

follows:

PREFATORY STATEMENT

The attached responses respond to the Second Set of Request for Admissions and are served

pursuant to Federal Rules of Civil Procedure Rule 36. In this response, the propounding party has been

furnished with such information as is presently available to Central Delta Parties (sometimes

'R.espondin gPar:ty"),which may not be entireiy reliable as discovery has just commenced and is

continuing. Since information is still being ascertained, these responses may not be admissible in

evidence. Responding party reserves all objections relating to inadmissible evidence. Responding party

reserves the right to introduce attrial evidence which is presently unknown to it and/or is discovered

subsequent to the date ofthese responses, and reserves the right to seek to amend these responses at any

time.

It should be noted that this responding party has not yet fully completed their investigation of the

facts relating to this case, and has not fully completed preparation for trial. All of the responses

contained herein are based only upon such information and documents fhat arc presently available to and

specifically known to this responding party. It is anticipatedthatfurther discovery, independent

investigation, legal research, and analysis may supply additional facts, add meaning to the known facts,

-2-
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as weil as establish new factual conclusions and legal contentions. This may lead to substantial

additions to, changes to and variations from the contentions herein set forth. The following responses

and objections are given without prejudice to responding party's right to produce evidence of any

subsequently discoveredfact, or facts, which this responding party may later recall. Responding party

accordingly ïeserves the right to change any and all responses herein as additional facts are ascertained,

analysis are made, legal research is completed, and additional contentions are developed. The responses

contained herein are made in a good faith effort to supply as much factual information and as much

specification of legal contentions as is presently known, but should in no way be to the prejudice of

responding parfy in relation to further discovery.

REOT]EST FOR ADMISSIONS

REOI]EST FOR ADMISSION NO. 40:

Elimination of the STRIPED BASS SPORT-FISHING REGULATIONS would reduce rhe

striped bass population in the DELTA. (See Decl. of Robert F. Souza in Support of Motion to lntervene

(April 1 0, 2008) \ 17:' Decl. of Rudy Mussi in Support of Motion to Intervene (April 15 , 2008) I29;
Decl. of Jeny Robinson in Support of Motion to Intervene (April 11, 2008) ,1f 28; Decl. of Rodney

Karnofel in Support of Motion to lntervene (April I 1, 2008) fll l9-20.)

RESPONSE TO REOUEST F'OR ADMISSION NO. 40:

Admit.

REQUEST FOR ADMISSION NO. 41:

Elimination ofthe STRIPED BASS SPORT-FiSHING REGULATIONS would reduce rhe

striped bass' prospects for recovery in the DELTA. (See Decl. of Robert F. Souza in Support of Motion

to Intervene (April 10, 2008) fl 17; Decl. of Rudy Mussi in Support of Motion to lntervene (April 15,

2008) fl29;Decl.of Jerry Robinson in Support of Motion to Intervene (April 11,2008) fl 28; Decl. of

Rodney Kamofel in support of Motion to Intervene (April 11, 2008) Tll 19-20.)

RESPONSE TO REQTIEST FOR ADMISSION NO. 41:

Admit.

//

l/
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REOI]EST FOR ADMISSION NO. 42:

Without the STRIPED BASS SPORT-FiSHING REGULATIONS, anglers would catch and kill

increased numbers of adult and juvenile striped bass in the DELTA. (See Decl. of Robert F. Souza in

Support of Motion to Intervene (April 10, 2008) fl 17; Decl. of Rudy Mussi in Support of Motion to

Intervene (April 15, 2008) fl 29; Decl. of Jerry Robinson in Support of Motion to lntervene (April 11,

2008) !f 28; Decl. of Rodney Kamofel in Support of Motion to lntervene (Aprii 11, 2008)'l|f 19-20.)

RESPONSE TO REQUST FOR ADMISSION NO. 42:

Admit.

REOUEST FOR ADMISSION NO. 43:

Without the STRIPED BASS SPORT-FISHING REGULATIONS, most anglers would not

practice catch and release. (See Decl. of Robert F. Souza in Support of Motion to Inteivene (April 10,

2008)'!f 17; Decl. of Rudy Mussi in Support of Motion to Intervene (April 15, 2008) \29;DecL of Jeny

Robinson in Support of Motion to Intervene (April 11, 2008) fl 28; Decl. of Rodney Karnofel in Support

of Motion to Intervene (Apri1 11, 2008) 1[1] i9-20.)

RESPONSE TO REOIIEST FOR ADMISSION NO. 43:

Admit.

REQUEST F'OR ADMISSION NO. 44:

Without the STRIPED BASS SPORT-FISHING REGULATIONS, anglers would eradicate the

striped bass population in the DELTA. (See Decl. of Robert F. Souza in Support of Motion to Intervene

(April 10,2008) !f 17; Decl. of Rudy Mussi in Support of Motion to lntervene (April 15,2008)129;

Decl. of Jerry Robinson in Support of Motion to Intervene (April 11, 2008) fl 28; Decl. of Rodney

Karnofel in Support of Motion to Intervene (April 11, 2008)'1TT 19-20.)

RESPONSE TO REOIJEST F'OR ADMISSION NO. 44:

Deny.

//

//

tt

//
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Dated: December 9,2009 NOMELLINI, GRILLI & MCDANIEL
PROFESSSIONAL LAW CORPORATIONS

Attorneys for Defendants in Intervention Central
Delta Water Agency, South Delta Water Agency,
Honker Cut Marine, Inc., Rudy Mussi, and
Robert Souza
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VERIFICATION

I, Rudy Mussi, declare as follows:

I am a Director for Central Deita Water Agency which is a party to this action, and am

authorized to make this verification for that reason.

I have read the foregoing RESPONSES OF DEFENDA¡ITS IN INTERVENTION

CENTRAL DELTA WATER AGENCY, SOUTH DELTA WATER AGENCY, HONKER CUT

MARINE,INC., RUDY MUSSI, AND ROBERT SOUZA TO PLAINTIFFS' SECOND SET OF'

REQUEST FOR ADMISSIONS and know the contents thereof. I am informed and believe that the

matters stated therein are true, and on that ground, I allege that the matters stated therein are true.

I declare under penalty ofperjury that the foregoíng is true and correct and that this declaration

executed on Decembr, I , 2009, under the laws of the state of califomia.
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VERIFICATION

I, John Herrick, declare as follows:

I am the manager and general counsel for South Delta Water Agency apary to this action,

and am authorized to make this verification for that reason.

I have read the foregoing RESPONSES OF DEFENDANTS IN INTERVENTION

CENTRAL DELTA WATER AGENCY, SOUTH DELTA WATER AGENCY, HONKER

cuT MARINE,INC., RUDY MUSST, AND ROBERT SOUZA TO PLAINTIFFS' SECOND

SET OF REQUEST FOR ADMISSIONS and know the contents thereof. I am informed and

believe that the matters stated therein are true, and on that ground, I allege that the matters stated

therein are true.

I declare under penalty of perjury that the foregoing is true and correct and that this

declaration is executed on Decemb er 8,2009,under the iaws of the State of California.

RESPONSES TO PLAINTIFFS' REQUEST FOR ADMISSIONS

Case 1:08-cv-00397-OWW-GSA     Document 115-4      Filed 02/22/2010     Page 87 of 124



1

2

-J

4

5

6

7

8

9

10

t1

t2

t3

1.4

15

16

t7

18

19

20

2t

22

23

24

25

26

27

28

VERIFICATION

I, Rodney Karnofel, declare as follows:

I am the President for Honker Cut Marine, Inc. which is a party to this action, and am authorized

to make this verification for that reason.

I have read the foregoing RESPONSES OF DEFENDANTS IN INTERVENTION

CENTRAL DELTA WATER AGENCY, SOUTH DELTA WATERAGENCY,IIONKER CUT

MARINE,INC., RUDY MUSSI, AND ROBERT SOUZA TO PLAINTIFFS' SECOND SET OF

REQUEST FOR ADMISSIONS and know the contents thereof. I am informed and believe that the

matters stated therein are true, and on that ground, I allege that the matters stated therein are true.

i declare under penalty of pedtny that the foregoing is true and correct and that this declaration is

executed on December , 2009, under the laws of the state of califomia.

RODNEY KARNOFEL
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VERIFICATION

I, Rudy Mussi, declare as follows:

I am a party to this action, and am authorized to make this verification for that reason.

I have read the foregoing RESPONSES OF DEFENDANTS IN INTERVENTION

CENTRÄL DELTA WATERAGENCY, SOUTH DELTA WATER AGENCY, HONKER CUT

MARINE,INC., RUDY MUSSI, AND ROBERT SOUZA TO PLATNTTFFS' SECOND SET OF

REQUEST FOR ADMISSIONS and know the contents thereof. I am informed and believe thatthe

matters stated therein are true, and on that ground, I allege that the matters stated therein are true.

I declare under penalty ofperjury that the foregoing is true and correct and that this declaration is

executed on December -8- 2008, under the laws of the State of California.
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VERIFICATION

I, Robert Souza, declare as follows:

I am a pirty to this action,,and am authorized to make this verifióation for thât reason.

I have read the foregoing RESPONSES OF DEFENDANTS IN INTERVENTION

CENTRAT DELTA WA.TER AGENCY' SOUTH DETTA \ryATER AGÌNCY, HONKER CUT

MARINE; INc;, RUDY MUssI, AND RoBERT souzA To PLAINTIFFS, sEcoND sET oF

REQUEST FOR ADMISSIONS and,know the contents thereof. I am informed and believe that the

matters stated therein are true, and on that ground, I allege that the matters stated therein are true.

I declare urtder penalty of perjury that the foregoing is true ¿md correct and that this declaration is

executed on Decembet 7 ',2009, under the laws of the State of California.
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PROOF OF SERVICE

I am employed in the County of San Joaquin, State of California. I am over the age of 18 and
not a party to the within action. My business address is 235 E. Weber Avenue, Stockton, Califomia
95202. On December 9,2009,I served the within documents described as:

RESPONSES OF DEFEIIDANTS IN INTERVENTION CENTRÄL DELTA
WATER AGENCY, SO,UTH DELTA WATER AGENCY, HONKER CUT. 
MARINE,INC., RUDYMUSSI, AND ROBERT SOUZA TO PLAINTIFFS'
sEcoND sET oF REQUEST FOR ADMISSTONS

on the interested parties in this action as stated on the attached mailing list.

E (BY MAIL) By placing a true copy of the foregoing documents in a sealed envelope addressed

as set forth on the attached mailing list. I am readily familiar with this firm'spractice for
collection and processing of correspondence for mailing. Under that practice it would be
deposited rvith the U.S. Postal Service on that same day with postage thereon fully prepaid in the
ordinary course of business. I am aware that on motion of the party served, sewice is presumed
invalid if postal cancellation date or postage meter date is more than one day a.fter date of deposit
for mailing contained in affrdavit.

tr (BY E-MAIL) By transmitting a true copy of the foregoing documents to the e-mail addresses
set forth on the attached mailing list.

tr (BY FACSIMILE) By transmitting a true copy of the foregoing documents to the facsimile
addresses set forth on the attached mailing list.

I declare thatl amemployed in the off,rces of a member of the State Bar of this Court at whose
direction the service was made. I declare under penaþ of perjury under the laws of the United State of
America that the foregoing is true and correct.

Executed on December 9,2009, at Stockfon, California
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SERVICE LIST

Nossaman LLP
Robert D. Thornton
Paul S. Weiland
Melissa A. Poole
18101 Von Karman Avenue, Suite 1800
Irvine, CA92612
rthomton@no s s aman.com
pwçiland@nossaman. com
mpoole@nossaman.com

Edmund B. Brown, Jr.
Attomey General of the State of California
Clifford T. Lee
Deputy Attomey General
Deborah A. Wordham
Deputy Attômey General
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Cliff. Lee@do-i . ca. eov
deborah.wordham@doj. ca. gov

Michael B. Jackson
429 West Main St.
P.O. Box 207

Quincy, CA9597I
miáttv@sbcglobal.net

John Herrick
4255Paciftc Avenue, Suite 2

Stockton, CA95207
iherrlaw@aol.com
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A'SUSTAINABLE
DELTA, êt âl . , -'

Pl ai nti ffs l

VS.

DONALD KOCH, i n hi s offi ci al
capac-itY as Di rector of the
Ca..lj f-om j-a D-e-part-nent 9f
Fi sh and Game,

Defendant.

CENTRAL DELTA WATER AGENCY,,
et â1.,

Dqfendant - Ïnterúenors 
'

CALIFORNIA SPORTFISHING
PROTECTI0N ALÈIANCE, et â1.,

Defendant - Intervenors'

)
).
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

GËqfGdNÁ¿

Case No.
1 : 08-CV- 00397 -OWW-GSA
(Related to Case Nos'
1:05-CV-OWI,J,GSA and
1 : 06 - CV- 00245 - 0t^lW- GSA

tJEDNES.DAY, DECEMBER 16, 2009

--o'Oo--

DEPOSITION OF

I'IATTHEW NOBRIGA

--o0o-- ':

ROSE M. GONI, CRR, RMR

Certi fi ed Court RePorter 8760
6728 0akl awn !'lay

Fai r 0aks, CA 95628 -4249
(e1 6) 863-0730

gon'i davi sGcomcast . net
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APPEARANCE

For the Pl ai nt'i f f s:

NOSSAMAN LLP
BY: HENRY S. WEINSTOCK, ESQ.
445 South Figueroa Street, 31st Floor
Los Angel es , Cal i fornì a 90071

For the Defendant:

STATE OF CALIFORNIA, DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL
BY: CLIFFORD LEE, DEPUTY A. G.
455 Golden Gate Avenue, Suite 11000
San Franc'i sco, California 94102-7004

For the Defendant-Intervenors Central Delta Water
Agency, et al . :

NOMELLINI, GRILLI & McDANIEL
BY: DANIEL A. MCDANIEL, ESQ.
235 East Weber Avenue
P.0. Box 1461
Stockton, Cal i forni a 95201 -1461

Al so present :

CHUCK HANSON, Ph. D.

STEVEN M. INGRAM, Senior Staff Counsel
Department of Fi sh and Game

ROSE GONt REPORTTNG (916) 863-0730
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talk to the other partjes. We certaìnly have no

obj ecti on to your publ j catj on of your reports. Never

m'i nd.

Now, wh'i I e you have certai nì y criti c'ized the

DFG Kohlhorst predatjon estimates, are there any

estjmates of strìped bass predation on any of the

I i sted speci es that you thj nk are, I et 's cal I them,

reasonabl e or i n the bal I park of bei ng correct?

MR. LEE: I'm going to object to that on the

grounds that i t's vague and ambj guous.

Do you mean reasonable withjn the ballpark as

rel j abl e, âs you used that term earl j er?

MR. WEINSTOCK: Yes. Reasonabl e 'i s f i ne.

Reasonabl y rel'i abl e. As you sai d, there i s uncertaì nty

i n al I these thi ngs.

O. But are there any estimates out there you

thìnk are good enough to be the basjs of, you know,

sound management dec j si ons or any act'ions .

A. ï woul d be very specul ati ng because I have no

i dea what the correct answer i s . So somebody mi ght be

spot on by luck. Maybe nobody is anywhere near it. I

don't know.

O. Well, what other predatjon estimates are you

aware of of striped bass predatjon on the ljsted
speci es outs j de of the DFG Kohl horst est'imates?

ROSE GONr REPORT|NG (916) 863-0730 109
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A. I th'i nk onì y the Lì ndl ey and Moore wj nter - run

esti mate.

O. And I know you wrote a memo about that one.

That est'imate ended up bei ng around , what , 9 percent,

was it, for wì nter-run?

A. I thi nk that i s i t, yes.

O. And I th'i nk you had some cri t j ci sms of that as

being perhaps a little on the hìgh side. Is that

rì ght?

A. No. I don't know i f j t's hi gh or I ow. My

criti c j sm was more about the ef f ect on popul at'ion

vj abi 1 i ty of wj nter - run . It wasn't about an exact

number.

O. So you di dn't di sagree w'ith the 9 percent .

You dìsagreed or you expressed some doubts about the

anal ysi s about survi val and exti nct'ion probabi I i t'i es.

Is that rì ght?

A. Yes.

O. Okay. And what 'i s your opi ni on of Li ndl ey's

I percent wi nter- run predat'ion est'imate?

A. I don 't know. I woul d be specul ati ng .

O. So you don't have an opinion, you mean?

A. No, I don't know j f i t's hì gh or I ow. I don 't
know.

a. And do you th j nk 'i t was done by a method

ROSE GONr REPORTTNG (916) 863-0730 110
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that' s a sound sci enti fi c method?

A. Yes.

O. Apart f rom L'i ndl ey's esti mate and the DFG

Kohlhorst estimates, are you aware of any other

estjmates of strìped bass predation on the ljsted
speci es i n the Del ta?

A. I'm tryi ng to thi nk, and I don't thi nk I am.

O. You don't thi nk you're aware of any others?

That's what your answer was?

A. Yes.

O. A little double negative jn there.

And I take jt you have never done your own

esti mates of stri ped bass predat'ion on any of the

I j sted specì es , ri ght?

A. No.

O. Not even a sensi tì vi ty anal ysi s, correct?

A. Yes, that's correct, that I have not done a

sensi tì vì ty anal ysi s.

O. Thanks.

And 'i t j s f or the same reason, that you th'i nk

the data j s not up to the task?

A. Yes.

O. Are you confi dent that stri ped bass

predati on - -

And ,l et's j ust say f or al I of these quest'ions

ROSE GONr REPORTTNG (916) 863-0730 111
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d'i rect j on. Do you thì nk 'i t's probabl e that strì ped

bass average annual consumption of the three listed
salmonids species exceeds 1 percent over the last
20 years? If your answer djffers between steelhead and

sal mon , I et me know.

A. I have no idea what to think of steelhead.

O. Okay. Let's I eave steel head out.

A. I don't know.

O. What about wi nter - run and spri ng - run sal mon?

A. The number js probabìy higher than 1 percent.

O. Do you th'i nk i t's probabl y hi gher than

3 percent for wi nter - run and spri ng - run sal mon?

A. Specul at j ng, no data to base 'it on other than

Li ndl ey and Moore numbers I've seen wh'i ch are

obv j ousl y sì tti ng ri ght here i n my head yes, 'it's

probabl y more than 3 percent.

O. Do you th'i nk i t's probab'l y more than

6 percent?

A. And we're talking about average over time?

O. Average over the .ì ast coupì e of decades.

A. Yes.

O. Do you think it's probably over 10 percent

predatjon over the last couple of decades?

A. At that poìnt I don't know. Because at that
poi nt you start to exceed the thi ngs I 've seen.
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O. Okay. So I thj nk you've gi ven us a range for

the sal mon j ds, cal I 'it a bal I park of reasonabl eness

at I east that's what I'l I cal I j t, you can cal I i t
something else for these estimates of somewhere

roughl y between 6 or 1 0 percent at the I ow end and

around 50 percent at the high end for the wjnter-run

and spring-run salmon. Is that right?

A. Yes.

O. And f or the steel head, I take 'it you f eel the

data 'i s j ust so 'i nsuf f i ci ent that you don't even have

the beginnings of an opinion on the subject?

A. Yes.

a. And for del ta smel t,
coul d f eel comf ortabl e w'ith

esti mates, upper and I ower?

A. I don't know. From

what's the range you

for the predation

a sci entj fi c perspectì ve,

, ì t's j ust pu1 1 i ng numbersthis 'i s siì1y to me.

out of the a'i r.

I mean

O. V'/el I , I assume that thi s 'i s somethì ng that you

have stud'i ed and d j scussed at l ength. So your opi ni on

j s worth certai nl y more than mi ne, So I'm askì ng for

your opi ni on .

A. I'm try'i ng to remember papers that I've seen

where a predation estjmate on a pelagic fjsh population

has been publ i shed.
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Pl ease be advi sed that I have read the

foregoing deposition, pages through --,
'i ncl usi ve . I hereby state that there are :

(Check one) no correcti ons

corrections Per attached

Errata Sheet

-/'L/-'

Signe-d under pe-naìtY of Pe-rjuFY:

--o0o--

MATTHEW NOBRIGA
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DRAFT strrnmary of recommended edits to Nobriga deposition, December 16-17,2009

Page Line Changg
23 19

25 17

30 12
30 25
ll0 r

Delete "tip"
Change "Seselak" to Zezulak
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Moh¡
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr

ÇbeleeiYgeg':1o \49!o
Change "trolling" to trawling
Change "took" to read
Change "spacial" to spatial
Change "spacial" to spatial
Change "spacial" to spatial
Change "appetite" to habitat
Change "statement" to population
Change "Chips" to Chipps
Change "Chips" to Chipps
Change "Chips" to Chipps
Change "Chips" to Chipps
Change "employer" to employee
Change "narrowly'' to narrow
Change "things" to thinks
Change "can" to had
Delete "could"
Change "lump" to lumper
Change "accrue" to recruit
Change "hibemization" to hybridization
Change "Mule'to Mill
Change "unnaturally" to not actually
Change "same" to salmon
Change "leaving" to leading
Change "losf'to loss to
Change "think" to thing
Change "bug" to bud
Change "effect from" to effect different from
Change "But that's not enough," to But what's not enough? [include

Change "three-day" to th¡ee data
Change first occurrence of"on" to of
Change "of 5" to [phonetically] 0.05

201 10
201 17

230 15

269 24
272 5
)1) 1?

273 4
274 9

286
32
32
39

1t
tA-
25
10

2
10

t7
T6

1

7

2t
5

t4
13

14

5

25
24
12

18

22
22
20
5

7
15

20
12

l4

90
125
48
53
57
57
137
1,63

6t
89
90
128
135
137
147
172
172
203
223
245
250
263
263
268
270
question mark]
271
271
290

10

14
10
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CERTIFICATE OF ACKNOWLEDGMENT

State of

County of S a c,^"rn-¿o-'ttþa

O"ry,beforeme

ÞêÎsÕnãI.ly-appeared

who proved to'me on the basis of satisfactory evidence to be'the person(s) whose name(s) is/are

subsËribedto the within instrument and.acknowtedged to me that helshe/they executed the same

in his/trer/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument

the person(s), or the entity upon behalf of which the person(s) acted,' executed the instrument.

I certifyunder pENALTY OF PERJURY under the laws of the State of Caiifornia that

the foregoingparagraphis true and correct.

iWs"ffH-fi,""&'Ï
* please place. notary seal above *

WITNESS myhand and official seal.

DESCRIPTION OF TIIE ATTACHED DOCUMENT

ed.'ß /¿ P.¿FOE,'/ì ¿>-

Number of Pages /
Document Date y'aYf to

(Additional Information)

I
(Title or description of attached document continued)

(here insert name ând title of thg offìcer)

signature ofnotary
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REPORTER' S CERTIFICATE

I, RoSE M. GONI, a Cert.i f i ed Shorthand Reporter

i n and f or the State of Cal i f orni a, do hereby cert'ify

that:
I'IATTHEW NOBRIGA 

'

was duly sworn by me to testìfy to the truth, the whole

truth, and nothing but the truth in the withjn-

entitled cause; that sajd deposition was taken at the

t.ime and p'l ace therei n named; that the testì mony of

sai d wi tness was reported by Ûlê, a du]y cert'i f ied

Shorthand Reporter and d'i si nterested person, and was

thereaf ter transcri bed by means of computer - a'ided

transcrì Ptj on.

I further certify that I am not a relative or

empl oyee of any attorney or of any of the parti es 'i n

the actìon, nor financia1ly interested in the action'

IN WITNESS WHEREoF, I have hereunto set my hand

thi s 30th da¡ of December, 2009 '

t'4.

d,r'-^- {-1.¿
GONI, CRR, RMR, CSR No. 8760

ROSE 14. GONI, CRR, RMR, CSR No' 8760
6728 0akl awn WaY
Fai r 0aks, CA 95628 -4249
Telephone tFax: (916) 863-0730
Emai i : goni davi sGcomcast ' net

ROSE GONI REPORTING (e16) 863-0730 236
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UN I TED

EASTERN

COALITTON FOR A SUSTAINABLE
DELTA, et â1.,

Pl ai nti ffs,
VS.

DONALD KOCH, i n hi s offi ci al
capaci ty as D'i rector of the
Cal i forni a Department of

Defendant.

CENTRAL DELTA I^JATER AGENCY,
et al.,

Defendant - I ntervenors,

CALIFORNIA SPORTFISHING
PROïECTI0N ALLIANCE, et at . ,

Defendant - Intervenors .

DISTRICT COURT

T OF CALIFORNIA

0o-'
ræ@l-) :t\{þ$ffrfWU

) 
-:-æ@@t

)
) Case No.
) 1 :08-CV-00397-OWW-GSA
) (Rel ated to Case Nos.
) 1:05-CV-0WW-cSA and
) 1 : 06 - CV- 00245 - OI^/t^l- cSA
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)

STATES

DTSTRIC

--o

THURSDAY, DECEt'lBER 17, 2OO9
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DEPOSITION OF

MATTHEI,I NOBRTGA

VOLU}IE I I

ROSE M. GONI, CRR, RMR
Cert j f i ed Court Report_ef BZ6O

6728 Oakl awn Way
Fai r 'Oaks , CA 9562S - 4249

(916) 863-0730
gonidavi sGcomcast . net
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APPEARANCE

For the Pl a'i nti f f s:

NOSSAMAN LLP
BY: HENRY S. WEINSTOCK, ESQ.
445 South F-igueroa Street, 31st Floor
Los Angel es, Cal i forni a 90071

For the Defendant:

STATE OF CALIFORNIA, DEPARTMENT OF JUSTICE
OFF]CE OF THE ATTORNEY GENERAL
BY: CLIFFORD LEE, DEPUTY A.G.
455 Gol den Gate Avenue, Sui te 1 1 000
San Franci sco, Cal i f orn'i a 94102-7004

Al so present:

CHUCK HANSON, Ph. D.
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have not read, the original stuff. It's mostly agency

reports, I beljeve

O. And 'i f you wanted to read these agency

reports, where woul d you go?

A. I would personally try to see jf Google could

provide them for me. If jt couldn't, then I beljeve

you would have to contact the Red Bluff office of the

Fi sh and Wj I dl j f e Serv'ice and possi bl y F'i sh and Game

Regi on 1 offj ce.

O. How old are these studies, do you thjnk?

A. I suspect they're from the '70s and earl y

'80s.

O. Okay. Al I ri ght.

You're not pl anni ng to do any add"i ti onal

research 'i n thi s case, though, correct?

A. No.

O. Okay.

Regarding those studies, I take it those

studi es are not 'i denti f j ed 'i n any of your reports i n

thi s case. Correct?

A. Yes, that's correct.

I'm done with page 3, and I have no further
comment.

O. 0kay. 0n the "Consequently" paragraph near

the bottom of page 3, do you agree or di sagree w'ith
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t hat?

A. I have no comment further than what's i n my

November 19th report.

O. Okay. I just wanted to find out if you agree

or di sagree w'ith that concl usory paragraph.

A. I agree wi th 'i t.

O. Page 4, wh'ich I guess shoul d i ncl ude the f i nal

hal f sentence on page 3.

A. Can I have permj ssj on to go back?

O. I th'i nk to be compl ete we shoul d.

A. Wel I , that very fi rst sentence I thj nk I have

addressed in the November 19th report; that whenever

you st'ick hatchery f ish j n the water there w'i I I be

jnjtjal h'igh mortality.
So if they were to repeat those studies that

show i nj tj al hi gh mortal i ty wel I up the Sacramento

Rj ver by putti ng those f j sh i n the Del ta, the i n'iti al

hi gh mortal i ty woul d be i n the Del ta. It 's j ust the

nature of dumpi ng hatchery fi sh j n the water.

In the mi ddl e of thj s f i rst paragraph:

"Largemouth bass resjde near shore and would

not repì ace a pel agi c predator such as stri ped

bass that forage throughout the wide channels

'i n the Del ta. "

It is my understanding that jn the daytime,
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populations have been driven down by overfjshing?

A. f ' m ta1 k'i ng about Atl ant i c sal mon .

O. Right.. And you're comparing jt to striped

bass and the I i sted speci es here.

A. What I'm saying is that there js a published

paper wjth a negatìve correlation between the abundance

of stri ped bass on the Atl anti c Coast and the abundance

of Atl anti c sal mon.

a- OkaY.

A. So there js a reason to beljeve that if you

have a fai r1 y si gni fj cant predator- prey dynami c that

you coul d f j nd that ki nd of ev'i dence. And those

correl at'ions exi st f or other f ishes that are more

sì gn'i f j cant prey on stri ped bass on the Atl anti c Coast

as well.

O. Okay.

Let's move on to the next section on

bioenergetics, page L Now you get to turn the tables

back on the uncertai nty probl em.

A. I wi I I note for the record that I I eft a zero

of f my cal cul at'i on. That was an acc'i dent.

O. ln/e djdn't think you d'id jt on purpose.

So you agree wj th Chuck's ari thmeti c there?

A. I do, because you have tens of milljons, whjch

i s ten to the seven, t'imes k'i l ograms, wh j ch i s ten to
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the three. So that's ten to the seven p1 us ten to the

three i s ten to the ten, and that woul d be somethì ng 'i n

the tens of bìlljons. I think I have the math right
this time.

O. Right. So it's 10 bjlljon fjsh, not 1 mill'ion

fi sh, ri ght?

A. Yes.

O. So you agree wìth, l et's j ust say, hi s numbers

and anal ysi s on the second paragraph begi nni ng "As

di scussed"?

A. Wel I , there i s onl y the CDFG spreadsheet 'i s

one of the exh'i bi ts i n th j s case. And approx'imatel y

30 percent 'i s what I remember f rom yesterday f rom that.

So I'm not argui ng that.

O. Wait. There were two spreadsheets, rìght?

There was the spreadsheet that you revi ewed, âñd there

was the si mi I ar but s1 i ghtl y di fferent spreadsheet

that's attached to Chuck's report?

A. Yes. And both of those would probably gìve

you an approx'imatel y 30 percent because they were 1 or

2 percent dj fferences.

O. Okay. I wanted to make sure we were on the

same page.

A. So, yes, I th'i nk I'm done wi th that second

paragraph.
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a. You agree with it?
MR. LEE: Are we now varying our protocol?

thought you were goi ng to ask

MR. WEINSTOCK: I 'm a1 ways aski ng i f he

djsagrees. Every now and again I ask if he agrees.

I ask a more specific question.

THE Ì^JITNESS: I agree wi th the paragraph.

BY MR. IdEÏNSTOCK:

O. 0ur convent'ion j s that you're asked to tel I

whenever you d j sagree w'ith anythi ng. But someti mes

I'll ask you a more particular question about a

sentence or a paragraph, âs jn that case.

Do you understand that?

A- Yes.

O. OkaY.

A. Regard'i ng the paragraph that starts "To appl y

the b'ioenerget j cs approach , " I don't see enough methods

details here for me to comment extensively on any

numbers that come out of i t.
I wj I I state, though maybe I can wai t

because 'it w'i I I come i n a separate paragraph that

Loboschefsky, et âl , decjded that you could estimate

consumption on an annual basis. To start to break that

up into a finer time scale must be tricky because they

chose not to do j t. So j t woul d requi re qu'i te a bi t of

0r

US
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kinds of data. I will assume they are correct..

O. Al I rì ght.

V'/el I , then, I guess we can tal k about what to

do wj th the transcri pt.

MR. LEE: I have one question I would like to

ask Matt.

EXAM I NATI ON

BY MR. LEE:

O. If you coul d turn to page 3 of Exh j b'it

Number 87, which js the exhibit we're looking at, and

if you would look at the one-sentence full paragraph

that js from the bottom, the one that begìns with the

word "Consequentl y. "

A. Yes.

O. Woul d you pl ease read that sentence.

A. "Consequenti y, a reduct j on 'i n stri ped bass

abundance woul d not be expected to

substanti a1 1 y i ncrease other sal mon predators

in the river, but rather would reduce total
j uven'i I e sal mon predati on and mortal i ty, wj th

a correspondi ng 'i ncrease i n j uvenì I e sal mon

survi val . "

O. If you substituted the word "corresponding"

with "proportionate," would you agree with that

sentence?
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A. No. That woul d be what we j ust got through

tal ki ng about wi th dens-ity.

Al though I guess what I 'm sayì ng 'i s when I

read this, I would agree that less striped bass would

create some i ncrease 'in sal mon. But i f you were aski ng

proportjonate, like 1 to 1, I would reiterate that that

i s one poss j bl e outcome. It's not the onl y poss'i bl e

outcome.

MR. LEE: I have no further questions.

MR. WEINSTOCK: Al I rì ght . That 's fi ne.

What we've done w'ith the prì or t ranscri pts j s

we've agreed that the reporter wj I I ma j I the ori g'i nal

to the wi tness ' attorney; j n thi s case , to Cl i ff Lee,

unl ess he changed hi s name to Chuck, whi ch woul d make

I j fe easi er for me;

And within 30 days after the court reporter

maj I s the transcri pt, j t wi I I be sì gned and corrected

by Mr. Nobri ga ;

And the ori g j nal transcri pt wì I I then be

returned to me with'i n that 30-day period;

That al I other part j es w'i I I be gi ven not'ice of

any correct'ions, whi ch you can do on a I i st of

corrections or some other means that's sujtable to you

and your attorney;

And that you can sign the transcript. There
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--o0o--

Pl ease be advi sed that I have read the

forego'i ng deposition' pages 237 through 294'

inclusive. I hereby state that there are:

(Check one) no correcti ons

--Zcorrections 
Per attached

Errata Sheet

S'igned under PglaltY of P"jjYtY

--o0o--

MATTHEW NOBRIGA
Vol ume I l

t/zz/ørc
Date / t
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DRAFT summary of recommended edits to Nobriga deposítion. December 16-17,2009

Page Line Chanee

23
25

30
30
ll0
201
201
230
269
272
272
273
274
286

--_32
32
39

90
125
48
53
57
57

t37
163
6t
89

90
128
I35
TJI
t47
172

. 172
203
223
245
250
263

263
268
270

. question mark]
271
217
290

Change "spacial" to spatial
Change "spacial" to spatial
Change "appetite" to habitat
Change "statement" to population
Change "Chips" to Chipps ô

Change "Chips" to Chipps
Change "Chips" to Chipps
Change "Chips" to Chipps
Change "employer" to employee
Change r'narrowly" to narrow
Change "things" to thinks
Change "can" to had

Delete "could"
Change "lump" to lumper
Change "accrue" to recruit
Change "hibernization" to hybridization
Change "Mule" to Mill
Change "unnaturally" to not actually
Change "same" to salmon
Change "leaving" to leading
Change "lost" to loss to
Change "think" to thing
Change "bug" to bud
Change "effect from" to effect different from
Change "But that's not ehough." to But what's not enough? iinclude

Change "three-day" to three data

Change first occurrence of"on" to of
Change "of 5" to [phonetically] 0.05

t9
l7
l2
25
I

r0
l7
l5
24
5

t3
4
9

il
24
25

IO
2

l0
17
lo

. Delete "tip"
Change "Seselak" to Zezulak
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr
Change "Moore" to Mohr

. . --Change-iltrollingito trawling .

Change "took" to read

Change "spacial" to spatial

I
7

21 '

5

t4
13

t4
5

25
24
t2
l8
22
22
2Q

5

7
l5
20
t2
t4

t0
t4
l0
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CFRTIFICATE OF ACKNOWLEDGMENT

/,¿ /'Â.--.', z¿,

County of ,S a, r.-.;,r^¿r,,- y'(;

On !..,".. Sel eAto ,beforeme

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are

suUscribed to the within instrument and.acknowledged to me that helshe/they executed the same

in his/her/their authorized capacity(ies), and that by his/heritheir signature(s) on the instrument

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PEzuURY under the laws of the State of California that

the foregoing paragraph is true and correct.

WITNESS my hand and offrcial seal't--ffi- ÞÃrnrcn BRANDT 
'

tffi;ruwl'ç';+ti
* please place notary seal above *

DESCRIPTION OF THE ATTACHED DOCUMENT

€é/,'/5,-a' Aarac\.'/'¿>-
rt¿ ,!¿.- O ec lr," - t -l . .]öctÇ

lTitle or description of attached document)
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. v/Ò/,r* T c?-.'z t"¿\/,¿'ne t
(Title or description of attached document continued)

Number of Pages

Document Date

(Additional lnformation)

(here insert name and title of the off¡cer)

signature of notary Public
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REPORTER' S CERTIFICATE

I,ROSEM.GONI,aCertifjedShorthandReporter

i n and f or the State of Cal j f orni a, do hereby cert.i fy

that:
MATTHEW NOBRIGA'

was previously duly sworn by me to testify to the

truth,thewholetruth,andnoth-ingbutthetruthin
the within;e-ntitled cause; that said depositjon was

takenatthetimeandp.lacethereinnamed;thatthe
testimonyofsaidwitnesswasreportedbyffi€'adu'ly
certifjed shorthand Reporter and djsinterested person'

andWaSthereaftertranscribedbymeansof

computer-ai ded transcrj Ption'

Ifurthercert.ifythatlamnotarelatjveor

empl oyee of any attorney or of 3ny of the part'ies j n

the acti on, nor fj nanci a1 1 y i nterested i n the actj on.

INWITNESSWHERE0F,Ihavehereuntosetmyhand

this 31st day of December, 2009'

. 
-GoN I . 

-cRR , Ël4R; csR r'lo ' 
-g760

l'1. GONI , CRR,

ROSE M. GONI, CRR, RMR, CSR No' 8760

6725 0akj awn WaY

Fai r 0aks, CA 95628 -4249
Te1 ephone/ Fax: (91 6) 869-0730
Emai i : goni davi sGcomcast ' net
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ROBERT D. THORNTON (CA 72934',)
ft hornton@nossaman. com
PAUL S, WETLAND (CA 237058)
pweiland@nossaman.com
HENRY S. WETNSTOCK (CA 89765)
hweinstock@nossaman.com
BENJAMTN Z. RUBIN (CA 249630)
brubin@nossaman.com
NOSSAMAN LLP
18101 Von Karman Avenue, Suite 1800
lrvine, CA92612
Telephone: 949,833.7800
Facsimile: 949.833.7878

Attorneys for Plaintiffs
Coalition for a Sustainable Delta, Belridge Water Storage District,
Berrenda Mesa Water District, Lost Hills Water District, Wheeler
Ridge-Maricopa Water Storage District, and Dee Dillon

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT,
LOST HILLS WATER DISTRICT, WHEELER
RI DGE-MARICOPA WATER STORAGE
DISTRICT, AND DEE DILLON,

Plaintiffs,

VS.

JOHN McCAMMAN, in his official capacity as'
Director of the California Department of Fish
and Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et a].

Defend ant- I ntervenors,

CALI FORN IA SPORTFISH I NG
PROTECTION ALLIANCE, et al.,

Defendant-l ntervenors.

AND RELATED CASES

295998 1.DOC

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

Deponent

Date:
Time:
Place:

Case No: 1:08-CV-00397-OWW-GSA
(Related to Case Numbers 1:O5-CV-OWW-
GQA and 1:06-CV-00245-O\A /V-GSA)

REVISED NOTICE OF DEPOSITION OF
THE CALIFORNIA DEPARTMENT OF
FISH AND GAME

CDFG 3o(bx6)
(Marty Gingras)
Jan. 14,2010
9:30 am.
915 L. Street, Suite 1000
Sacramento, CA 95814

REVISED NOTICE OF DEPOSITION OF DFG Case No. I :08-CV-00397-OïVW-GSA
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TO DEFENDANTS AND TO THE]R ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that the deposition of Marty Gingras, the individual identified by

the California Department of Fish and Game ('DFG') to testify on the issues below, pursuant to

Federal Rule of Civil Procedure 30(b)(6), will take place on January 14,2009 at 9:30 a.m., at

the offices of Nossaman LLP, at 915 L Street, Suite 1000, Sacramento, California 95814.

Pursuant to Federal Rule of Civil Procedure 30(b)(6), Mr. Gingras must testify about

information known or reasonably available to DFG on each of the issues listed below. The

deposition will be recorded by a stenographer, and will continue from day to day, excluding

weekends and holidays, until completed, unless othenruise stipulated by the parties.

1. The effect of the Stríped Bass Sport-Fishing Regulations (contained in

Sections 5.75 and 27.85 of Title 14 of the California Code of Regulations)

on striped bass populations in the Delta;

2. The effects of DFG's bag limits, size limits, and gear restrictions on

sporlfishing practices and on striped bass populations in the Delta;

3. Striped bass predation on the Listed Species (Sacramento River winter-

run chinook salmon, CentralValley spring-run chinook salmon, Central

Valley steelhead, and delta smelt);

4. Changes in the population of striped bass in the Delta;

5. Changes in the populations of the Listed Species in the Delta;

6. The reasons why DFG halted the stocking of striped bass in the Delta in or

about 1991;

7 The reasons why DFG halted the stocking of striped bass in the Delta in or

about 2001; and

8. DFG's Regression Model developed to predict striped bass abundance

and evaluate the effectiveness of the various alternatives in the

Conservation Plan for the California Depañment of Fish and Game Striped

Bass Management Program (1999).
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10.

11.

12.

How the DFG derived the 6.8% bioenergetics estimate of striped bass

consumption of winter-run Chinook salmon, which DFG published on page

E-3 of its Conservation Plan for its Striped Bass Management Program,

dated November 12, 1999, and other documents;

The assumptions, data, and calculations supporting DFG's 6.8%

bioenergetics predation estimate described in paragraph 1 above,

including the location of any backup documents and spreadsheets;

Why DFG did not publish the higher bioenergetics predation estimates

that DFG calculated in 1996 for striped bass consumption of winter-run

Chinook salmon, which averaged approximately 30% per year (see DFG

spreadsheets, Bates number DFG089763);

Why the DFG failed to produce until December 10, 2009, over 60

documents responsive to Plaintiffs' First Set of Request for Production,

served on October 30, 2009, relating to the National Marine Fisheries

Service's criticism of DFG's underestimates of striped bass predation (see

DFG Bates numbers DFGO89768 to DFG090416).

Dated: December 21, 2009 ROBERT D. THORNTON
PAUL S. WEILAND
HENRY S. WEINSTOCK
BENJAMIN Z. RUBIN
NOSSAMAN LLP

Attorneys for Plaintiffs
Coalition for a Sustainable Delta, Belridge Water Storage
District, Berrenda Mesa Water District, Lost Hills Water
District, Wheeler Ridge-Maricopa Water Storage District,
and Dee Dillon

By:
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PROOF OF SERVIGE

The undersigned declares:

I am employed in the County of Orange, State of California. I am over the age of 18
and am not a party to the within action; my business address is c/o Nossaman LLP, 18101 Von
Karman Avenue, Suite 1800, lrvine, California 92612-0177.

On December 21, 2009, I served the foregoing REVISED NOTICE OF DEPOSITION
OF THE CALIFORNIA DEPARTMENT OF FISH AND GAME on parties to the within action by
placing ( ) the original (x) a true copy thereof enclosed in a sealed envelope, addressed as
shown on the attached service list.

SEE ATTACHED SERVICE L¡ST

X (By U.S. Mail) On the same date, at my said place of business, a true copy thereof
enclosed in a sealed envelope, addressed as shown on the attached service list was
placed for collection and mailing following the usual business practice of my said
employer. I am readily familiar with my said employer's business practice for collection
and processing of correspondence for mailing with the United States Postal Service,
and, pursuant to that practice, the correspondence would be deposited with the United
States Postal Service, with postage thereon fully prepaid, on the same date at lrvine,
California.

I (By Overnight Service) I served a true and correct copy by overnight delivery service
for delivery on the next business day. Each copy was enclosed in an envelope or
package designated by the express service carrier; deposited in a facility regularly
maintained by the express service carrier or delivered to a courier or driver authorized
to receive documents on íts behalf; with delivery fees paid or provided for; addressed as
shown on the accompanying service list.

n (By Electronic Service) By emailing true and correct copies to the persons at the
electronic notification address(es) shown on the accompanying service list. The
document(s) was/were served electronically and the transmission was reported as
complete and without error.

Executed on December 21, 2009.

X (FEDERAL) I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Robin Golder

No. 1 :08-CV-00397-OWrW-GSA
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SERVICE LIST FOR CASE NO:

Clifford T. Lee
Office of the Attornev General
455 Golden Gate Av-enue, Suite 11000
San Francisco, CA 94102-7004

(415) 703-5546
(¿rsl 703-s4go
Cliff. Lee(Odoi.ca.qov

I :08-CV-00397-OWW-GSA

Fax:

Counsel for State Defendant

Deborah A. Wordham
Office of the Attornev General
1300 lstreet, Suite 1ZS
P.O. Box 944255
Sacramento, CA 95814

Fax:

Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235 East Weber Avenue
P.O. Box 1461
Stockton, CA
Tel:
Fax:

Cou n se I for I nterve n o rs
Central Delta Water Aqencv. Honker
Çut Mqrlne, lnc., Soutlt Deïta Water Agency,
Robert Souza and Rudy Mussi

John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207Tel: 1209) 956-0150
Fax: izogl 9s6-01s4
Email: 'lherrfaw@aol.com

Michael B. Jackson
429 West Main Street
P.O. Box 207

916) 323-3549
916\ 327-2319
)eborah-Wordl

Quincy, CA 95971
Tel: (53(
Fax: (53(

283-1007
283-4999

Counselfor lnteruenors
CSPA, CSBA, and NCCFFF

95201-1461
209) 465-5883
2o9l 465-3956

acbell.net

No. I :08-CV-00397-OWW-GSA
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